I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

I N RE: )
)

TERRY L. GOODI N, JR., ) Bankruptcy Case No. 99-61067
)
Debt or . )

)
)
LI SA TUCKER, )
)
Plaintiff, )
)
VS. ) Adversary Case No. 00-6027
)
TERRY L. GOODI N, JR., )
)
Def endant . )
OPI NI ON

Thi s matter having cone before the Court for trial on a Conpl ai nt
to Determ ne Di schargeability of Debt filed by the Plaintiff, Lisa
Tucker, on June 2, 2000; the Court, havi ng heard sworn testinony and
argunent s of counsel and bei ng ot herwi se fully advi sed i nthe prem ses,
makes t he f ol | owi ng findi ngs of fact and concl usi ons of | aw pursuant to
Rul e 7052 of the Federal Rules of Bankruptcy Procedure.

The parties herein were married and recei ved a Judgnent for
Di ssolution of Marriage in the Circuit Court of Marion County,
I1'linois, in Case No. 98-D- 259, on January 19, 1999. As a part of

t hei r Judgnent for Dissolution of Marriage, the parties enteredinto a

Marital Settlenment Agreenment wherein, at Paragraph 8, it was stated:

8. Husband shall assunme and pay the follow ng



out st andi ng i ndebt ednesses, hol di ng Wfe harm ess fromany

liability arisingtherefrom Sallie Mae; Fleet CGedit Card,

Bank of Anerica; and First USA;

Inthe parties Marital Settl enment Agreenent, t he Debtor was further
obligated to pay a Citi bank Gold credit card; a debt to Elizabeth
Franczyk, MD; and a debt to Samuel M Snmith, Jr., DVMD. Subsequent to
the dissolution of the parties' marriage, the Debtor filed for
bankruptcy relief under Chapter 7 of the Bankruptcy Code on Decenber
23, 1999, including on Schedul e F of his bankruptcy petitionthe debts
not ed above whi ch he had been ordered to pay as a result of the
di ssolution of the parties' marriage and the entry of the Marital
Settl enent Agreenent.

The i nstant Conpl ai nt to Determ ne D schargeability of Debt was
filed by the Debtor's ex-w fe, who has since renmarri ed, seekingto have
t he debt s enuner at ed above t o be decl ar ed non-di schar geabl e pursuant to
11 U.S.C. 8§523(a)(15). To prevail under § 523(a)(15), the Plaintiff
nmust establish that she has a cl ai magai nst t he Debtor, other thanthe

type set forthin1ll U.S. C. 8§ 523(a)(5), that was awarded by a Court in

t he course of a divorce proceedi ng or separation. |nre Paneras, 195

B.R 395 (Bankr. N.D. Ill. 1996), citinglnre Silvers, 187 B.R 648

(Bankr. WD. Mb. 1995). Oncethe Plaintiff denonstrates that the debts
i nquestionare of atype other thanset forthin 1l U S. C. 8 523(a)(5)
(and this fact is conceded i n our case), the burden shifts to the
Debt or/ Def endant to showeither (1) that he lacks the ability to pay

t he debt at i ssue, or (2) that the di scharge woul d be nore benefi ci al



to the Debt or/ Def endant than detrinmental to the Plaintiff. See:

Paner as, supra, at 403; InreHill, 184 B.R 750, at 754 (Bankr. N. D

I11. 1995). The debts will renai n di schargeabl e i f payi ng t he debts
woul d reduce t he debtor's i ncome bel owthat necessary for the support

of the debtor and t he debtor's dependents. See: Hill, supra, at 754.

Because thi s | anguage mrrors the di sposabl e i ncone test foundin 11
U S . C §1325(b)(2), nost Courts utilize an analysis simlar tothat
used i n det erm ni ng di sposabl e i ncone i n Chapter 13 cases. See: H I,

supra, at 755; Inre Smther, 194 B.R 102 (Bankr. WD. Ky. 1996); In

re Carroll, 187 B.R 197, at 200 (Bankr. S.D. Ohio 1995); In re
Phillips, 187 B.R 363, at 369 (Bankr. M D. Fla. 1995); and Inre
Hesson, 190 B.R 229, at 237 (Bankr. D. Ml. 1995). The burden of proof
required for establishing exceptionto dischargeis a preponderance of

the evidence. Gogan v. Garner, 111 S.C. 654 (1991).

Inreviewingthelegislative history of 11 U.S.C. § 523(a) (15),
this Court concludes that that sectionis concernedwiththerelative
positions of the parties at the tinme of the bankruptcy, and not at the

time of the dissolution. See: Inre Becker, 185 B.R 567, at 569

(Bankr. WD. Md. 1995). The point intinme duringthe bankruptcy which
iscritical isnot precisely spelledout inthe statute. Inthis case,
t he Debt or/ Def endant cites authority for the propositionthat the point
intimewhichiscritical isthetineof trial, whereas the Plaintiff
cites casesindicatingthat thecritical point isthetimnme at whichthe

bankruptcy petitionwas filed. Areviewof the authorities cited | eads



this Court to conclude that thecritical point intineisthe point at
whi ch the bankruptcy petition was filed, and, in support of this
finding, the Court cites those cases which were presented by the

Plaintiff, namely: Inre Carroll, supra; Inre Taylor, 191 B. R 760

(Bankr. ND. Ill. 1996); andlnre Strayer, 228 B.R 211 (Bankr. S.D.

| nd. 1996).

Inthis case, the Plaintiff has established that the clai mthat
she has agai nst t he Debt or/ Def endant i s other than the type set forth
inl1ll U S.C. §523(a)(5). Further, it is clear that the claimthe
Plaintiff has agai nst t he Debt or/ Def endant was awar ded by t he St ate
Court inthe course of a divorce proceedingin Marion County, Il1inois.
Thi s havi ng been est abl i shed, the burden shifts to t he Debt or/ Def endant
to showeither that helacks the ability to pay the debt at i ssue or
t hat t he di scharge woul d be nore beneficial tothe Debtor/ Def endant
than detrinental tothe Plaintiff. It has beenuniformy heldthat, if
t he debtor shows the | ack of ability to repay the subj ect debt, the

inquiry ends and the debt is deenmed di schargeable. See: 1In re

Jenki ns, Bankruptcy Case No. 95-71034, Adversary Case No. 95-7177
(Bankr. C.D. Ill. 1996). Inthis case, the Debtor/Defendant failedto
showthat he lacks the ability to pay the debts at i ssue. At thetine
of hi s bankruptcy filing, the Debtor's schedul es showthat, with the
di scharge of debts other than those involvedinthis proceeding, the
Debt or woul d have sufficient i ncome to make regul ar paynents toward t he

reducti on of the debts in question. The Court recognizes that the



Debtor's financial condition has changed since the time of his
bankruptcy filing suchthat hisabilitytopayislessthanit was at
that tinme; however, the Court concl udes that the Debtor/ Def endant
still, evenat this point intime, hastheability to pay the debtsin
guestion. Wil e the Debtor/Defendant presented evi dence that he wi | |
have a difficult tinme maki ng paynments, his own testinony i ndi cat ed
that, if he were required to nake t he paynents, his standard of |iving
woul d only be affected to a m ni mal degree. The evi dence presented by
t he Debt or/ Def endant as to his inability to pay and his financi al
condi tion coul d be descri bed as general at best. The Debt or/ Def endant
di d not supply any detail as to the expenses which he clains to be
responsi bl e for, and areviewof theinformation provided | eads the
Court to the concl usi on that the Debtor/Def endant has the ability to
adj ust hi s budget inamnner that would all owfor substantial and
regul ar paynent on the debts at issue.

Havi ng det erm ned t hat t he Debt or/ Def endant has fail ed to showa
| ack of ability torepay the debts at i ssue, the Court turns tothe
guesti on of whether the di scharge woul d be nore beneficial tothe
Debt or / Def endant than detrinental tothe Plaintiff. Inthis case, the
evidence is clear that the Plaintiff does not have the ability to repay
t he debts i n question. Her credible and unrebutted testinony reveal s
that, while she i s managi ng to stay current on her obligations and
expenses at this point intime, the added burden of being requiredto

pay t he debts i n questi on woul d make it i npossi bl e for her to neet all



of her obligations while mai ntaining areasonabl e standard of |iving
for herself and her dependents. Having concluded that the Plaintiff
| acks the ability to pay the debts i n question and that she i s enpl oyed
to the fullest extent of her capacity, the Court nust findthat the
di scharge of the subject debts would be nore detrinental to the
Plaintiff than beneficial tothe Debtor/Defendant. As such, the Court
nmust findthat the Plaintiff has prevail ed on her Conpl ai nt under 11
U S C 8 523(a)(15), and that the debts in question should be
det ermi ned non-di schargeabl e i n bankruptcy.

ENTERED: December _8 , 2000.

/s' GERALD D. FINES
United States Bankruptcy Judge



