I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: )
)
ROSS GOODW N and ) Bankruptcy Case No. 91-40300
BEVERLY GOODW N, )
)
Debt or s. )
OPI NI ON

Thi s matter havi ng conme before t he Court on a request by the
Debtors for a nodification of their Chapter 12 Pl an post confirmation
and on an Objectionthereto filed by the Chapter 12 Trustee; the
Court, having heard argunments of counsel and bei ng ot herw se fully
advi sed inthe prem ses, makes the fol |l owi ng fi ndi ngs of fact and
concl usi ons of | aw pursuant to Rul e 7052 of t he Federal Rul es of
Bankruptcy Procedure.

Fi ndi ngs of Fact

The facts in this matter are not in dispute and are, in
pertinent part, as foll ows:

1. The Debtors filed for relief under Chapter 12 of the
Bankruptcy Code on March 5, 1991.

2. The Debtors Chapter 12 Pl an of Reorgani zati on as anended
on Septenber 20, 1991, was subsequently confirnmed in October 1991

3. At thetineof their filing for bankruptcy relief, Beverly
Goodwi n was t he owner of a one-thirdrenainder interest incertain
real estatelocatedin C ark County, Illinois. However, that real

estate interest was not i ncluded on the Debtors' origi nal bankruptcy



schedul es, nor was the value of that interest included in the
proposed paynents to Debtors' unsecured creditors.

4. Subsequent to confirmati on of the Debtors' Amended Chapt er
12 Pl an of Reorgani zati on, Beverly Goodw n's one-third remai nder
i nterest becane a vested present interest as aresult of the death
of the life tenants on the subject real estate.

5. On Novenber 28, 1994, the Debtors filed an Anended
Schedul e A of real property which shows the | egal description of the
subj ect real estate and i ndi cates that the Debtors' interest was in
t he nature of a one-third remai nder interest at the tine of the
bankruptcy filing and that said interest has presently vested.

6. On Decenber 19, 1994, the Debtors filed a request to
nodi fy their Chapter 12 Pl an of Reorgani zati on post confirmationto
increase their paynent to unsecured creditors by the amount of
$10, 000, whi ch amobunt t he Debtors assert i s the val ue of the one-
third remainder interest at thetinme of the bankruptcy filing andthe
val ue of sone ot her personal property al soinherited post-petition.

7. On Decenber 28, 1994, the Trustee filed his Cbjectionto
t he request ed nodi fication stating as a basis that the val ue of the
Debtors' one-thirdinterest inthe subject real estate exceeds the
$10, 000 proposed to be paidto unsecured creditors, and, as such, the
Pl an nodi fi cati on does not nmeet the requirenents for confirmtion
under 11 U. S.C. 8§ 1222 and 1225.

Concl usi ons of Law

The i ssue bef ore the Court concerns what val ue shoul d be pl aced

upon Beverly Goodwin's interest incertainreal estate which at the
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time of filing for bankruptcy was a remmi nder interest that has
subsequently vested into a present interest after confirnation of the
Debt ors' Chapter 12 Pl an of Reorgani zati on. The Debtors assert that
t he i nterest shoul d be val ued as a one-third remai nder interest in
t he ampbunt of $10, 000 gi ven t hat t hat was what t he i nterest was at
thetime for filing of bankruptcy and at the ti me of the ori gi nal
confirmationin October 1991. Inoppositiontothis, the Trustee
argues that the interest of Beverly Goodw n shoul d be val ued as a
present interest with that anount being paidto unsecured creditors.
The i ssue before the Court is a matter of first inpression and
neither the parties nor the Court have been able to fi nd any cases
directly dealingwiththis subject. However, the Court finds that
bot h Chapt er 12 of the Bankruptcy Code, particularly 11 U S.C. § 1207
and the case of Inre Brown-Lee, 93 B.R 662 (Bankr. S.D. | owa 1988),

gi ve gui dance as to the appropriate manner i n which to val ue the
subj ect interest.
Pursuant to 11 U.S.C. 8§ 1207(a)(1):

(a) Property of the estate includes, inadditionto
the property specified in section 541 of this title -

(1) all property of the kind specifiedin such
section that the debtor acquires after the
comrencenent of the case but before the case is
cl osed, dism ssed, or converted to a case under
chapter 7 of this title, whichever occurs first;

It has been consistently held that property inherited by a
debtor after the filing of a Chapter 12 petition, but prior tothe
case being closed, disnm ssed, or converted to a Chapter 7, is

property of the bankruptcy estate. See: Inre Brown-Lee, supra, at




666; Inre Hart, 151 B.R 84 (Bankr. N.D. Texas 1993); and Inre
Honey, 167 B.R 540 (Bankr. WD. Mb. 1994). Inlnre Hart, the Court
determ ned, on circunstances sinmlar tothe present case, that an
i nheritance received after thefiling of a Chapter 12 bankruptcy
petitionwas, infact, property of the bankruptcy estate. However,
t here the Court determ ned that the val ue of the i nheritance was not
avai | abl e for distributionto unsecuredcreditors eventhoughit was
received prior tothe cl ose of the case because the debtor inHart
recei ved the inheritance well after the end of the bankruptcy pl an
period and t he only unfini shed matter at that time was paynent of the
debt or' s di sposabl e i nconme for certain past years, the cal cul ation
of whi ch had been del ayed duetothetrustee' s office. The facts
upon which therulinginHart were nmade are cl early di stingui shabl e
fromthe present caseinthat inthe present case the interest which
Ms. Goodwi n has i nherited becanme vested prior tothetinme whenthe

pl an peri od was set toend. The District Court inlnre Honey, on

facts nore simlar to the case at bar, ruled that the debtor's
recei pt of an inheritance, even though received follow ng the
pendency of the debtor's 5 year pl an, was di sposabl e i ncone whi ch
unsecured creditors were entitledtoreachin satisfactionof their

cl ai ns. See: In re Honey, supra, at 545.

In the case at bar, the Court finds that Debtor, Beverly
Goodwi n, has recei ved a vested present interest inreal estate and
sone personal property that is clearly property of the bankruptcy
estate pursuant to 11 U. S.C. § 1207 and t hat has been recei ved pri or

to the expiration of the contenpl ated pl an paynents provided for in
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Debt ors' confirned pl an as subsequent |y nodi fi ed on ot her occasi ons.
Pursuant to 11 U.S. C. 8 1225, in order for a nodified planto be
confirmed it nust al so neet the requirenents of 11 U. S.C. § 1225(a).
Pursuant to 11 U. S.C. § 1225(a), inorder for a planto be confirned
t he value as of the effective date of the plan of property to be
di stri buted under t he pl an on account of each al | owed unsecured cl ai m
must not be | ess t han t he anount t hat woul d be pai d on such cl ai mi f
t he estate of the debtor were | i qui dated under Chapter 7. The Court
finds that, if this matter were a Chapter 7 bankruptcy at present,
it wouldinclude, as part of the estate, the Debtors' present one-
thirdinterest inthe subject real estate whichit is apparent woul d
have a val ue substantially in excess of the $10, 000 whi ch Debt ors
seek to pay to their unsecured creditors. G ven the undi sputed facts
inthis matter and the cl ear mandate of the Bankruptcy Code as
consideredinthe cases cited above, the Court nmust findthat the
pl an nodi fication as proposed by the Debtors does not neet the
requi renments of 11 U.S.C. § 1229(b) (1), naking applicable the
requi renments of 11 U.S.C. 8§ 1225(a). As such, the Trustee's
Cbj ection to Pl an Modi fication nust be all owed and t he Debt or s’
request for Post-Confirmation Mdification of Plan nust be denied

ENTERED: February 7, 1995.

/'s/ GERALD D. FINES
United States Bankruptcy Judge



