I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13

STEPHEN V. GREAR, )
) No. BK 93-40533

Debtor(s). )

OPI NI ON

Prior tothe Chapter 13 bankruptcy filing of debtor, Steven G ear,
t he I nternal Revenue Service ("I RS") | evi ed agai nst bank accounts and
alife insurance policy owned by the debtor and becane a secured
creditor as to these assets. In his Chapter 13 plan, the debtor
proposed to turn over the cash proceeds of the bank accounts and t he
i nsurance policy tothe | RSw thout paynent of the trustee fee on these
amounts. The trustee has objectedto confirmation of the debtor's
pl an, contending that it i nproperly provides for direct paynment to
creditors wit hout paynent of the trustee fee. The debtor responds t hat
no trust ee fee shoul d be assessed upon hi s surrender of collateral to
the I'RS, even though that collateral consists of cash proceeds.

The debtor is a sel f-enployed pharnaci st who oper at es Zei gl er
Drugs in Zeigler, Illinois. Upon his bankruptcy filinginJuly 1993,
he had an outstanding tax liability to the I RS of $173, 424. 21 for
unpai d i ncone taxes. By its prepetitionlevy, thel RSobtainedalien
on two bank accounts with bal ances totaling $39,164.17 and a life
i nsurance policy wi th acash val ue of $39,353.00. Inaddition, thelRS
obtai ned alien on other property owned by t he debtor inthe anmount of
$21, 723. 21.

Inhis planthe debtor provi ded for paynent of the IRS s secured



claimin the anount of $100, 240. 38 and for pro rata paynent of its
unsecured cl ai mof $73, 183. 83. The concl udi ng par agr aph of the pl an,
desi gnat ed as an "optional provisionpursuant to11l U S.C. § 1322(b),"
st at ed:

Upon confirmation . . . the debtor shall
voluntarily turn over the sumof $78,517. 17 to
the | RS[,] whi ch amount represents t he proceeds
from I RS |evies on bank accounts and life
i nsurance policies. 1In addition, the debtor
shal | execute adeedtothe | RSfor [certainreal
estate subject tothe I RSI|ien] and take credit
for $3, 000. 00 agai nst the secured cl ai mas t he
val ue of the property. The bal ance of the
secured claimw || be $21, 723. 21 which wi || be
pai d pursuant to [the plan].! No trustee fee
will be due onthe above transfers of noney and
property since said anmpunts will be turned over
pursuant to the IRS | evies.

(Enphasi s added.)

The trustee argues that a trustee fee shoul d be i nposed on t he
cash paynents to the I RSfromthe debtor's bank accounts and i nsurance
policy. He asserts that these paynents are paynents on a secured claim
t hat must be nade t hrough the trustee and that they woul d t hus be
subj ect to the fee assessed on Chapter 13 pl an paynment s under 28 U. S. C
§ 586(e).

Section 586(e) provides for i nmposition of aten percent trustee

fee on paynents under Chapter 13 plans. See 28 U S.C

' nreaching this bal ance, the debtor apparently fail edto subtract
t he $3, 000 anpunt attributable to the real estate fromthe total
secur ed cl ai manmount of $100, 240. 38. The Court notes that the property
was t o be conveyed subject toareal estatetax lieninthe amunt of
$321. 28, whi ch woul d reduce the anmount to be credited agai nst the IRS s
secured claim



88 586(e) (1) (B)(i) and (e)(2).2 Because Chapter 13 plans are typically
funded fromfuture earnings of the debtor, the debtor general |y nakes
nont hly or periodi c paynments to the trustee, who pays creditors' clains
and col |l ects a fee on these paynents. Such paynents are nmade pur suant
to11 U. S. C §1322(a)(1), whichcalls for subm ssion of the debtor's
earningstothetrustee tothe extent necessary for execution of the
pl an. Monthly or periodi c paynments under Chapter 13 pl ans, then, are
made t hrough t he trustee and are subject tothe fee of § 586(e). See

Inre Harris, 107 B.R. 204, 209 (Bankr. D. Neb. 1989); but cf. Matter

of Aberegq, 961 F. 2d 1307, 1309-10 (7th G r. 1992) (current residenti al
nort gage paynents nmay be nmade directly by the debtor rather than
t hrough the trustee, who collects no fee on such paynents).
Whi | e periodi c paynents are t he usual net hod f or payi ng cl ai nms
under a Chapter 13 plan, the Code al so all ows t he debtor to |iqui date

assets or return collateral inorder to pay part or all of aclaim

2Section 586(e) provides in pertinent part:

(e)(1) The Attorney CGeneral, in consultation
withaUnited States trustee that has appoi nt ed
anindividual . . . to serve as standi ng trustee
in cases under . . . [chapter 13], shall fix--

(B) a perbehtége fee not to exceed--
(i) inthe case of a debtor who is
not a famly farmer, ten percent].]

(2) Such individual shall collect such
percentage fee fromal |l paynments recei ved by such
i ndi vi dual under plans in cases under

[ Chapter 13] for which such individua
serves as standing trustee.

28 U.S.C. § 586(e)(1)(B)(i) and (e)(2).
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Under 8§ 1322(b) (8), the debtor nay propose a pl an t hat provi des for
payment from"property of the estate or property of the debtor." 11
US C § 1322(b)(8).® Further, 8 1325(a)(5)(C) provides for
confirmati on of aplaninwhichthe debtor surrenders property securing
a claimto the holder of such claim 11 U.S.C. § 1325(a)(5)(C).*
Pur suant to 8 1322(b)(8), the debtor may | i qui date property of the
estate or property of the debtor, such as exenpt property, and make one
| ump sumpaynent to a cl ai mhol der i n conpl ete or partial satisfaction

of theclaim See 5 Collier on Bankruptcy, T 1322.12, at 1322-33to

1322-34 (15t h ed. 1993). Decisions involvingthe paynent of cl ai ns
under 8§ 1322(b) (8) are uncl ear concer ni ng whet her such | unp sumpaynent
must be nade t hrough the trustee so as to be subject tothe fee of §
586(e). Sone courts have referred to paynent of the |liquidated sum
t hrough the trustee with no di scussion of the fee issue. Seelnre
Tomasso, 98 B. R. 513 (Bankr. S.D. Cal. 1989) (proceeds of personal
injury settlement paidinlunp sumto Chapter 13 trustee); I nre Hogue,
78 B.R. 867 (Bankr. S.D. Ohio 1987) (proposed | unp sumor ball oon

3Section 1322(b)(8) provides that a Chapter 13 plan nmay

(8) provide for the paynent of all or part
of a cl ai magai nst the debtor fromproperty of
the estate or property of the debtor.

4Section 1325(a)(5)(C) provides that the court may confirma
plan if

(5 wthrespect toeach all owed secured
cl aimprovided for by the plan--

(C) the debt or surrenders the property
securing such claimto such holder[.]



paynent fromsal e of house to be paidto Chapter 13 trustee). O her
courts have al |l owed debtors to nake one-ti ne paynents directly to
affected creditors without paynent of the trustee fee. Seelnre
Gregory, 143 B. R 424, 428 (Bankr. E.D. Tex. 1992) (debtor allowed to
make si ngl e paynent fromone source--sal e of honestead--directly tothe
| RS wi t hout paynent of the trustee fee, as requiring such paynent to be

funnel ed t hrough the trustee would be a windfall); see also lnre

Harris.>®

When property securing a claimis surrendered to the cl ai nmt hol der
pursuant to 8 1325(a)(5)(C), however, thereis notrustee fee assessed
because the property istransferreddirectly tothe secured creditor
wi t hout i nvol venment by the trustee. The Court i s aware of no casein
whi ch such surrender has been required to be made t hrough t he trust ee.
| ndeed, sincethe surrendered property is usually non-cash col | ateral
that i s transferredin kind w thout bei ng reduced to cash, the issue of
payment of the trustee's percentage fee does not arise. Seelnre
Jock, 95 B. R 75, 77 (Bankr. M D. Tenn. 1989) (debtor nmay surrender car
to secured creditor in satisfaction of claim.

In the present case, the trustee makes no assertion that the
debt or' s proposed transfer of real estate to the | RS shoul d be subj ect

to assessment of afee. Becausethe | RShas alienonthereal estate

The Harris court ruled that a |l unp sumpaynent to a secured
creditor shortly after confirmation could be made directly by the
debtor, as "there seenfed] to be noreasontorequirethe paynent to be
made t hrough the trustee.” Harris, 107 B.R at 209. Indicta, the
court stated that "[a] sim | ar direct paynment under a plan may be
appropriate in cases where property of the estate is sold and the
proceeds remtted to secured creditors." |d.
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pursuant toits |l evy, thereal estate woul d be surrendered tothe I RS
as secured creditor under 8 1325(a)(5)(C). Inthe same way, the cash
proceeds of the debtor's bank accounts and |ife i nsurance policy, which
are subject tothe I RS slien, constitute collateral of the | RSthat
may be surrenderedto it pursuant to 8 1325(a)(5)(C). Despitetheir
character as cash, the bank accounts and |ife insurance policy each
represent anidentifiableres that may be seized by creditors. O .

United States v. Nordic Village, Inc., 112 S. Ct. 1011, 1017 (1992)

(federal jurisdictiondidnot exist where respondent sought to recover
sum of noney rather than "particular dollars” in a segregated or

identifiable fund) (citingPennsyl vani a Turnpi ke Conmin v. MG nnes,

268 F.2d 65, 66-67 (3d Gir.), cert. denied 80 S.Ct. 78 (1959). Thus,

t he debtor's proposed "paynment” of thesefundstothelRSis actually
atransfer or turnover of collateral rather than a paynent fromthe
debtor's incone or other property.

Because t he transfer of cash fromthe debtor's bank accounts and
l'ifeinsurance policy constitutes aturnover of collateral pursuant to
8§ 1325(a)(5)(C), the funds may be paid over directly wi thout
i nvol venent by the trustee or paynent of the trustee fee of § 586(e).
Accordingly, the Court overrules the trustee's objection to
confirmation of the debtor's plantothe extent it proposes to pay such
ampunts directly to the IRS.

The trustee has additionally objectedtothe debtor's plan onthe
ground that it unfairly discrim nates between cl asses of unsecured
creditors. Inhis plan, the debtor set forth two cl asses of unsecured

creditors: dass Aconsistingof trade creditors of Zeigler Drugs with
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cl ai ms for amounts owed i n t he nont h precedi ng bankruptcy and d ass B
consistingprimarily of the IRStothe extent its clai mis unsecured.
The pl an provided that G ass Acreditors woul d be paidin full outside
the plan "in the ordi nary course of the debtor's busi ness” and t hat
Class B creditors would "share pro rata the sum of $4,062. 00,
representing non-exenpt assets avail abl e to unsecureds in aliquidation
anal ysis."

Whi |l e the debtor argues that this separate classificationis
justified in order to pay trade creditors in full and ensure the
conti nued operation of his business, the Court finds this argunent and
thetrustee' s objectionto be noot. The debtor's plan provides for
payment to unsecured creditors "whose clains are duly filed and
al l owed.” None of thetrade creditorslistedinC ass Ahasfileda
proof of claiminthe debtor's bankruptcy proceedi ng and, accordi ngly,
none are entitled to shareinthe funds avail abl e to pay unsecured
creditors. Since there are no Class Acreditors as defined by the
pl an, the debtor's separate classificationof thesecreditorsis of no
effect, and the trustee's objection is overruled as noot.

The Court, however, declines to order confirmation of the
debtor' s pl an pendi ng further reviewby the trustee. The Court notes
t hat t he debt or proposed to pay O ass Acreditors' prepetitionclains
"outside the plan in the ordinary course of
t he debt or' s busi ness.” Since, under t he di sposabl e i ncone requi r ement

of § 1325(b)(1)(B),®all the debtor's di sposabl e i ncorme nust be appl i ed

6Section 1325(b)(1)(B) provides



to make paynents under the plan, the debtor may not pay these
creditors' clainms duringthe periodof his planwthout violatingthe
di sposabl e i ncone requirenment of § 1325(b)(1)(B). The trustee,
therefore, is directed toreviewthe debtor's budget to determ ne
whet her torenewhis previously fil ed objection based on di sposabl e
i ncome. The trustee should al soreviewthe plan to determ ne whet her
it is otherwi se confirnmable.

For the reasons stated, the Court overrules the trustee's
objectionstoconfirmtionw thregardto the proposed paynent fromthe
debt or's bank accounts and lifeinsurance policy tothe |l RSandthe
separate cl assification of unsecured creditors' clainms. The Court
declines to order confirmation of the debtor's plan pendi ng further
review by the trustee. The trustee shall file any additiona
obj ections to confirmation of the debtor's plan within 30 days.

SEE WRI TTEN ORDER

/'s/ KENNETH J. MEYERS
U. S. BANKRUPTCY JUDGE

(b)(1) If the trustee . . . objects to
confirmation of the plan, then the court may not
approve the plan unl ess, as of the effective date
of the plan--

(B) the plan provides that all of the
debtor's projected disposable inconme to be
receivedinthe three-year period[of the plan]
wi || be appliedto nake paynents under t he pl an.

11 U.S.C. 8 1325(b)(1)(B). In this case, the trustee filed a
di sposabl e i nconme obj ection that was ostensi bly resol ved prior to
heari ng.



ENTERED: February 10, 1994




