I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter
MARI AN B. GREER and )
BARBARA GREER, ) No. BK 84-30084
)
Debtor(s). )
MARI AN B. GREER and )
BARBARA GREER, )
)
Plaintiff(s), )
)
V. ) ADVERSARY NO.
) 88- 0053
PERRY COUNTY, |LLINO S, )
a body politic, DON H RSCH, )
County Clerk of Perry County,)
FRANK MAGNI N, County )
Col | ector of Perry County, )
F.B. TRUST, BELLE-EAST, D.D. )
BALLI NGER, and JAMES )
Mc ROBERTS, g
Def endant (s) . )

VEMORANDUM AND ORDER

On February 15, 1984, plaintiffs Mari an and Barbara Greer fil ed
a bankruptcy petition under Chapter 11 of the Bankruptcy Code. Twel ve
days | ater, on February 27, 1984, Frank Magni n, County Col | ect or of
Perry County, Illinois (County), conducted atax saleinwhichthe 1982
taxes on plaintiffs' real estate were soldto defendants F. B. Trust,
Bel | e- East and D. D. Bal linger. The County neither sought nor obt ai ned
relief fromthe automatic stay before conducting the tax sale.
Subsequent |y, on February 27, 1985, an order was ent ered di sm ssing
plaintiffs' Chapter 11 bankruptcy petition for cause pursuant to 11

U.S.C. 81112, and the case was closed on April 30, 1985.



On February 26, 1986, one day prior to expiration of the two year
period for redenptionfromthe taxsale (seelll.Rev. Stat., ch. 120,
8734), plaintiffs redeened the tax sale certificates by payingtheir
1982 taxes with i nterest and penalties. Onthat same date, plaintiffs
filed aconplaint instate court seeking a declarationthat the tax
sal e of their property was voidabinitioas beinginviolationof the
automatic stay of 11 U. S. C. 8362 (Count 1) and, additionally, seeking
damages fromt he vari ous def endants for the al |l eged vi ol ati on of the
automatic stay (Count I1). After dismssal of their conplaint instate
court, plaintiffs filed the instant conplaint, whichis virtually
identical totheir original conplaint, inthe federal district court on
Decenber 23, 1987, and t he cause was subsequently transferredtothis
Court.

Def endants Perry County, Illinois, Don H rsch, Frank Magni n, F.B.
Trust, Belle-East, D.D. Ballinger and James McRoberts have filed
notions todismss plaintiffs' conplaint, allegingthat the conplaint
failstostate aclai muponwhichrelief nmay be grantedandthat it is
untinely because it was filed after this Court had | ost jurisdiction
foll owing dismssal and closing of plaintiffs' bankruptcy case.
Def endant McRoberts, who was plaintiffs' attorney duringtheir Chapter
11 proceeding, alleges further that he should be dism ssed as a
def endant because t he stay under 8362 i s not neant to bind the debtor's
attorney but, rather, isintendedto enjoinactions by acreditor or a
creditor's attorney.

The Court findsinitially that Attorney McRoberts' objectionto

plaintiffs' conplaint iswell taken and that the conpl ai nt shoul d be
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dismssedastohim Plaintiffs' allegation agai nst McRoberts that he
failedtotake any actionto protect their legal rights after their
property was sold for taxes inviolation of the automatic stay is
essentially an al | egati on of negligence. Such an allegationis not
properly beforethis Court inplaintiffs' actionfor violationof the
automatic stay. Accordingly, defendant McRoberts' notionto dismss
plaintiffs' conplaint against himw || be granted.

The Court additionally finds that, contrary to the positiontaken
by sonme of the remai ni ng def endants, atax sale heldafter thefiling
of a bankruptcy petition to satisfy a prepetition obligation

constitutes aviolationof the automatic stay. Inre Young, 14 B. R

809 (Bankr. N.D. Ill. 1981); see Richardv. City of Chicago, 80 B. R
451 (N.D. 1l1. 1987); Inre Eisenberg, 7 B.R 683 (Bankr. E.D. N.Y.
1980). In consideringthe effect of atax sale conducted pursuant to

Il'linois Statute, the Young court stated:
The tax sale was manifestly within the para-
nmet ers of section 362(a) sinceit was ajudicial
proceedi ng which attenpted to col | ect paynent of
a pre-petition debt.
14 B.R at 811.
The automatic stay, byitsterns, binds "all entitles" (11 U S. C
8§362(a)), whichincludes "governmental units" (11 U.S.C. 8§101(14)).
The County, noreover, cannot claimthat it was i mune fromthe

automati c stay by reason of sovereignimunity, as 11 U. S. C. 8106(c)

specifically precludes such a defense. See Inre Eisenberg; Inre

Hai ght, 52 B.R 104 (Bankr. S.D. N. Y. 1985); see also Matter of

Ballentine Bros., Inc., 86 B.R 198 (Bankr. D. Neb. 1988): tax sales




do not conme withinthe exenption fromautomatic stay of 8362(b) (4)
regardi ng regul atory functi ons of state and | ocal authorities. Thus,
t he County's tax sal e conducted in violationof the automatic stay was
voi d and wi t hout | egal effect regardl ess of whet her the participants

had noti ce or know edge of the exi stence of the stay. See lnre Young;

see also Richard v. City of Chicago.

Def endant s assert, however, that plaintiffs' conplaint seeking
redress for violation of the automatic stay is untinely andthat this
Court isw thout jurisdictionto hear the conplaint filed nore thantwo
years after plaintiffs' bankruptcy petition was di sm ssed and their
case closed. It is axiomatic that the bankruptcy court is divested of
jurisdictionover property of the estate and di sputes relatingtothat
property once t he bankruptcy case i s cl osed. Wil e 8350(b) of the
Bankr upt cy Code provi des for reopeni ng of a bankruptcy proceedi ngto,
anong ot her things, "accordrelief tothe debtor" (11 U S. C 350(b)),
t he decisiontoreopen acaseiswthinthe sound di scretion of the
court, and a case will be reopened only upon denonstration of

conpelling circunstances justifyingit. Mtter of Gatrix, 72 B.R 163

(D. Ala. 1984); In re Rediker, 25 B.R 71 (Bankr. Tenn. 1982).

Intheinstant case, defendants argue that any cl ai mfor viol ation
of the automatic stay becones noot when plaintiffs allowed their
Chapt er 11 bankruptcy cases to be di sm ssed and subsequent |y redeened
t he property by paying the taxes and i nterest due. They note that,
because of the redenption, notax deeds were ever i ssued on plaintiffs'
property and the tax sal e did not affect plaintiffs' possession of or

title to the property. Defendants contend that consideration of
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plaintiffs' conplaint at this time woul d serve no purpose and t hat t he
conpl ai nt should, therefore, be dism ssed.

In viewof the present posture of this case and the effect of
plaintiffs' actions followi ngthetax sale, the Court agrees that there
islittlejustificationtoreopen plaintiffs' bankruptcy case at this
time. By their conplaint, plaintiffs seek a declarationthat thetax
sal e was voi d and an order returning all matters to their pre-sale
status. They further assert that they were danmaged i nthat a cl oud was
placed ontheir titletothereal estate and that they were forcedto
redeemt he property at a price far in excess of the anount of taxes
due. Adeclarationbythis Court that the tax sal e was voi d, however,
woul d not serve to return mattes to their pre-sale status, as the
di sm ssal of plaintiffs' bankruptcy case caused the autonmatic stay to
beliftedsothat all parties with clains agai nst the estate were free
to proceed onthose clains. See 11 U. S. C. 8362(c). The Court declines
t o specul ate as to whet her or when plaintiffs woul d have paidtheir
back taxes fol |l owi ng di sm ssal of the bankruptcy case if the February
1984 tax sal e had not been conducted. In any event, the interest
penalties owi ng by reason of plaintiffs' delinquency would have
continued to accrue during and after the bankruptcy proceedi ng even i f
t he tax sal e had not been held. The anmounts paid by plaintiffs in
excess of the taxes due were the result, not of the tax sal e conducted
inviolationof the stay, but of plaintiffs' failureto paythetaxes
within the required tinme period.

Plaintiffs' election to redeemthe tax sale, noreover, has

rendered noot any claimfor relief regarding title to the subject
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property. Wile plaintiffs couldhave petitionedto have the tax sale
set aside either during the bankruptcy proceedi ng or by notionto
reopen after di sm ssal of the case, once such redenpti on had been
effected nofurther threat existedwithregardtoplaintiff'stitle by
reason of the tax sale. This case is thus unlike the situationin

Richard v. City of Chicago, where atax deed was i ssued at t he end of

the redenption period and the court found cause to reopen the
bankruptcy proceedingtoinvalidatethe tax deed andreturntitleto
t he debtor.

Plaintiffs additionally seek damages "as aresult of the deni al
of due process and civil rights violations associated with the
del i berate, willful and contumati ous [sic] disregard by t he def endant s
of the mandates of the [Bankruptcy Code]"”. The Court notes that
8362( h), which provides for recovery of actual and punitive damages
caused by wi I | ful violationof astay, was not ineffect at thetine
t he t ax sal e was conducted i n February 1984. Whilethis Court has the
i nher ent power to enforce conpliancewithits orders through inposition

of sanctions under 111 U. S.C. 8105 (see 2 Collier on Bankruptcy,

§8105. 03, 362. 11 (15th ed. 1988)), it woul d be i nappropri ate to award
damages to plaintiffs didnot act to protect their rights until over
t hree years after the viol ati on conpl ai ned of. Accordi ngly, the Court
finds no basis for reopening the plaintiffs' bankruptcy proceedingto
affordrelief toplaintiffs. Since the Court has no jurisdiction
ot herwi se to consider plaintiffs' conplaint, it nmust be di sm ssed for
| ack of jurisdiction.

| TIS ORDERED, t herefore, that defendants' nptions to di sm ss




plaintiffs' conplaint are GRANTED and t hat plaintiffs' conplaint is
DI SM SSED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: August 18, 1988




