I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

I N RE: )
)

DENNI S E. GRI MM ) Bankruptcy Case No. 99-32255
)
Debt or . )

)
)
JACK FORTNER, Adm nistrator )
of the Estate of )
Brenda Sue Fortner, )
)
Plaintiff, )
)
VS. ) Adversary Case No. 99-3216
)
DENNI S GRI MM )
)
Def endant . )
OPI NI ON

Thi s matter havi ng cone before the Court for trial on an Arended
Conpl ai nt to Determ ne Di schargeability of Debts; the Court, having
heard sworn testi nony and argunents of counsel and bei ng ot herw se
fully advised inthe prem ses, nmakes the foll ow ng findi ngs of fact and
concl usi ons of | aw pursuant to Rule 7052 of the Federal Rules of
Bankruptcy Procedure.

The Plaintiff herein seeks to have a State Court default j udgnent
i nthe anount of $500, 000 decl ared non-di schargeableinthe Debtor's
bankruptcy, pursuant to 11 U.S.C. 88 523(a)(6) and 523(a)(9). The
State Court default judgnent in question was entered in Randol ph

County, Illinois, inCase No. 86-L-30, on February 14, 1991, in favor



of the Plaintiff, Jack Fortner, Adm ni strator of the Estate of Brenda
Sue Fortner, who died frominjuries she received in an autonobile
acci dent on Sept enmber 28, 1985, whil e a passenger in avehicledriven
by the Debtor/Defendant, Dennis E. Ginmm

Under 11 U.S.C. 8§ 523(a)(9):

(a) A discharge under section 727, 1141, 1228(a),

1228(b), or 1328(b) of thistitle does not discharge an

i ndi vi dual debtor from any debt - .

(9) for death or personal injury caused by t he
debtor' s operation of a notor vehicleif such operation
was unl awf ul because t he debt or was i nt oxi cated from
usi ng al cohol, a drug, or another substance;

The burden is upon the Plaintiff to prove the el ements of 11
U.S.C. 8§523(a)(9) by a preponderance of the evidence. G&Gogan v.
Garner, 498 U. S. 279 (1991). To determ ne non-di schargeability of a
debt under 8§ 523(a)(9), a Court nust determ ne by a preponder ance of
t he evi dence that t he debtor was | egal | y i ntoxi cated under State | aw

whi | e operating a notor vehicle. Inre Gdom 1992 W 350575 ( Bankr.

N.D. Ill. 1992), citinglnre Pahule, 849 F. 2d 1056 (7th Cir. 1988).

Inthe case at bar, thereis absolutely no credibl e evidence that the
Debt or / Def endant was i nt oxi cat ed whi | e operati ng hi s notor vehicl e on
t he ni ght of the accident in question on Septenber 28, 1985. The
evi dence i ndi cat es t hat t he Debt or/ Def endant was never tested for any
type of i ntoxication, nor was he ever charged with any crinme for bei ng

i nt oxi cated fromusi ng al cohol, a drug, or any ot her substance onthe



dat e of the accident. The police officer investigatingthe scene of
the accident on the night of Septenmber 28, 1985, testified at a
Coroner' s i nquest, hel d on Decenber 18, 1985, that no tests were taken
of either of the drivers of the vehicles involved inthe accident
because t here was no evi dence i ndi cating that either al cohol or drugs
pl ayed a part in the accident. (See Plaintiff's Exhibit No. 1,
testi mony of State Trooper |Ivan Castens). There bei ng no evi dence of
i ntoxi cation of any type what soever, the Court nust concl ude t hat t he
Plaintiff's Conplaint nust fail astoits allegations under 11 U S. C.
§ 523(a)(9).
Plaintiff's Conplaint alternatively seeks a finding of non-
di schargeability under 11 U S.C. 8§ 523(a)(6), which states:
(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of thistitle does not discharge an
i ndi vi dual debtor from any debt - .
(6) for willful and malicious injury by the
debt or to another entity or to the property of anot her

entity;

The Plaintiff has the burden of proof by preponderance of the

evidenceto prove the elenments of 11 U.S.C. 8§ 523(a)(6). See: Gogan

v. Garner, supra. Section 523(a)(6) has beenrecently interpreted by

the United States Suprene Court inthe case of Kawaauhua v. Geiger, 118

S.Ct. 974, 523 U. S. 57 (1998). Inthat case, the Suprene Court rul ed
that the word "willful,” in (a)(6), modifies the word "injury,"”

i ndi cating that non-di schargeability takes a deliberate or i ntentional



injury, not nmerely a deliberate or intentional act that leads to
injury. The Suprene Court opinedthat, inorder to prove a debt non-
di schargeabl e under 11 U.S.C. 8 523(a)(6), the debtor nmust have
i ntended t he "consequences of the act.” There was di sagreenent bet ween
the parties inthis case as to the interpretation of the Suprene

Court's Opinionin Kawaauhua v. Geiger inthat the Plaintiff argued

that all that was required was anintentional act onthe part of the
debt or and not necessarily an intent toinjure. Inreview ngthe

Suprenme Court's Qpi nion i n Kawaauhua v. Geiger, this Court finds that

t he Debt or/ Def endant nmust have had anintent toinjure Plaintiff's
decedent i n order for the debt to be found non-di schargeabl e under 11
U S C 8§8523(a)(6). However, it does not matter whi ch readi ng of the
Opi nion this Court chooses, as, in the instant case, the evi dence
clearly shows that there was nointentional act or intent of injury on
t he part of the Debtor/Defendant resultinginthe acci dent on Sept enber
28, 1985. The Court notes that the Debtor/ Defendant did plead guilty
t o t he charge of reckl ess hom ci de; however, that pl ea has no ef fect on
t hese proceedi ngs because, by the very definition of "reckl ess

hom cide,"” nointentional act isrequired. See: Chap. 38, Ill. Rev.
Stat., para. 9-3 (1983).
I n concl usion, the Court finds that the evidence presented at

trial onJuly 10, 2000, fails to establish non-di schargeability under

ei ther 88 523(a)(6) or 523(a)(9). The Court found t he Debt or/ Def endant



to be acredi bl e witness and, in the absence of any evidencetothe
contrary, nust accept his version of the incidents | eading to the
acci dent the night of Septenmber 28, 1985. 1In so doing, the Court
concl udes that the debt resulting fromthe default judgnent enteredin
the State Court i n Randol ph County, Illinois, on February 14, 1991, is
di schargeable in the Debtor/Defendant's Chapter 7 bankruptcy
pr oceedi ng.

ENTERED: July 14, 2000.

/sl GERALD D. FINES
United States Bankruptcy Judge



