I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
H1.A OF MI. VERNON,
No. BK 85-40114

Debt or .

Gl BSON KARNES, Trustee of
the Estate of H.I.A. )
of M. Vernon,

Pl ai ntiff,

ADVERSARY NO.
87-0188

V.

FI RST BANK & TRUST COMPANY
OF MI. VERNON,

N N N’ N’ N’ N N N N N N—r N N’ N’ N

Def endant .
MEMORANDUM AND ORDER

This matter is beforethe Court on the Trustee's Conpl aint to
Avoi d Post-Petition Transfer. At thetrial of this matter, the sole
i ssue rai sed was t he t hreshol d questi on of whet her the Trustee's cause
of actionis barred by statute of limtations containedin1l U S.C
8§549(d) .1

At the trial, the parties presented that no factual issues

Def endant never pl eaded the affirmati ve def ense of statute of
l[imtations prior tothetrial. However, plaintiff's failure to object
t hat t he def ense was t hereby wai ved resulted i n evidence onthisissue
bei ng adduced at trial.

If an affirmative defense is not pleaded it is
wai ved to the extent that the party who shoul d
have pl eaded the affirmati ve defense may not

i ntroduce evidence in support thereof, unless

the adverse party makes no objection in which

case the issues are enlarged...

2A Moore's Federal Practice 18.27[3], at 8-184 to 185 (2d ed. 1986).



pertainingtothe statute of limtationsissuerenainedin dispute.
The facts, as presented by the parties and gl eaned fromthe record, are
as follows:

On March 29, 1985, debtor filed its petition in bankruptcy
pursuant to Chapter 11 and the debtor remai ned in possession.
Subsequently, on May 8, 1985, the transfer in question occurredinthe
anmount of $13,671.00.2 The transfer was made after the commrencenent of
t he case and was not authorized within the nmeani ng of 8549(a). On
April 3, 1986, the case was converted to a proceedi ng under Chapter 7
of the Bankruptcy Code. The interi mtrustee was appoi nted on April 11,
1986 and at t he 8341 neeting on April 25, 1986 t he appoi nt ment became
per manent. Thereafter, the parties had di scussi ons about the transfer
but according to plaintiff no demand was made upon t he def endant . 3
Plaintiff presented no evidence to showthat he was i nduced by any acts
or representati ons of defendant to forego filinghis conplaint. On
August 26, 1987, plaintiff filed his conpl aint seekingto avoidthe
unaut hori zed post-petition transfer pursuant to 11 U S.C. 8549.
Def endant's answer was filed on Septenber 16, 1987.

Plaintiff's conplaint ari ses under 8549 of t he Bankruptcy Code,

seekingthereturntothe estate of a paynent al |l egedly nade by t he

2The record, as containedinthe pl eadi ngs and as argued at trial,
isunclear as to certain facts pertaining to the amount, date and
parties involved inthe all eged post-petitiontransfer. However,
because the court is call ed upon here only to decide the prelimnary
i ssue of whether the actionis time-barred, these questions need not be
resolved at this tine.

Plaintiff's conplaint all eges that plaintiff nade witten demand
upon def endant to turn over the noni es pai dto defendant. However,
plaintiff represented at trial that no demand was made.
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debtor to the defendant after the bankruptcy petition was fil ed.
Section 549 containsits own statute of limtations, 8549(d), which
pr ovi des:

(d) An action or proceedi ng under this section
may not be commenced after the earlier of -

(1) two years after the date of the
transfer sought to be avoided; or

(2) the tinme the case is closed or
di sm ssed.

Accordi ngly, the cl ear wordi ng of the statute requires that a conpl ai nt
seeki ng recovery of a post-petitiontransfer i nan open bankruptcy
proceedi ng nust be filed within two years of the date of transfer.
However, plaintiff argues that the 8549 transfer herein shoul d be

subject tothe limtations period of 8546(a)“ rather than §549(d)
because the proceedi ng began under Chapter 11 with the debtor in
possessi on and was t hereafter converted to a Chapter 7 case. Section
546(a) provides:

(a) An action or proceedi ng under secti on 544,

545, 547, 548, or 553 of this title nmay not be

commenced after the earlier of -

(1) two years after the appoi ntnment
of a trustee under section 702, 1104,

1163, 1302, or 1202 of this title; or

(2) the tinme the case is closed or
di sm ssed.

Bot h secti ons 546 and 549 were provi ded by t he sane | egi sl ati ve

“Plaintiff argued at trial that thelinitations periodof 11 U S.C
8550 shoul d govern. However, 8550 applies to an actioninwhichthe
trustee seeks to recover property for the benefit of the estate from
the transferee of an avoided transfer. Cearly, this section does not
apply to the facts of the case at bar.
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enactnent, P.L. 95-598, Nov. 6, 1978. However, while the 8546(a)
[imtations periodappliestocertainpre-petitiontransfers which are
expressly enuner at ed, Congress enacted 8549 withits own statute of

limtations governing post-petitiontransfers. See, Inre Secrist, 71

B.R 268, 269 (Bankr. D. Nev. 1987). Thelimtations period of 8546(a)
i s dependent on the date of the trustee's appoi ntnent. In contrast,
the 8549(d) limtations period runs fromthe date of the transfer

sought to be avoided. 4Collier on Bankruptcy Y549. 03, at 549-14 (15th

ed. 1987). By its plain |language, its limtations period is not
dependent on the date of the trustee's appointnent. This Court wi ||
enforce a cl ear statutory mandate accordingtoitsterns. See, Inre

Secrist, 71 B.R at 269 citingCam netti v. United States, 242 U. S.

470, 485 (1917) and Central Trust Conpany v. Oeditor's Commttee, 454

U S. 354, 359-360 (1982). Wiilethisisamtter of first i npression

inthis Court, others courts that have consi dered t he i ssue have hel d

accordingly. Inre Majesto Electro Industries, Ltd., 71 B.R 84
(Bankr. M D. Pa. 1987); Inre AFCO Devel opnent Corp., 65 B.R 781

(Bankr. D. Utah 1986).

The plaintiff al so argues that as a matter of policy the Court
shoul d i nvoke the doctrine of tolling during the pendency of the
Chapt er 11 proceedi ngs so that 8549's limtations periodwouldbeginto
run fromthe date the Chapter 7 trustee is appointed. Plaintiff's
argument i s persuasive. Section 549(d) creates a neasurabl e probl em
for the Chapter 7 trustee who repl aces a Chapter 11 debt or who has
failed to act while the statutory clock is ticking. Although the

Chapter 7 trustee herein had over one year tofile his conpl aint before
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t he acti on was barred, in other cases the trustee nmay be precl uded from
acting even before his appoi ntment. However, thereis noprovisionin
8549, or in any other section of the Code, that would permt the

statutetobetolled See, InreMijesto, 71 B.R at 86. "[I]naction

by a Chapter 11 debtor in possessionor trustee, or by a Chapter 13

trustee, will always operate agai nst the trustee in a superseding

Chapter 7 case." In re AFCO Devel opnent Corp., 65 B.R at 787 n.

Additionally, thereis no factual basis intheinstant case that
woul d permt the Court toinvoke the doctrine of equitabl e estoppel as
a bar to defendant's statute of limtations defense. The plaintiff has
present ed no evi dence to showthat hefailedtofile hisactionwithin
the prescribedtine dueto any acts or representations of defendant.

See, e.g., Smthv. Mark Twai n Nati onal Bank, 805 F.2d 278 (8th G r.

1986) .

Therefore, until Congress mandat es ot herw se, this Court nust
enforce 8549(d) accordingtoits plainlanguage. Intheinstant case,
wher e t he evi dence shows wi t hout contradiction that the conpl ai nt was
filed nore than two years after the all eged transfer, plaintiff's

action is tine-barred.
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| T1S THEREFORE ORDERED t hat plaintiff's conplaint i s DI SM SSED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Decenber 29, 1987




