I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
ERNEST L. HALE and

ERVEL E. HALE, No. BK 89-50630

N N N N N

Debt or (s) .

MEMORANDUM AND ORDER

On Cct ober 26, 1989, Ernest and Ernel Hal e (debtors) filed for
relief under chapter 7 of the Bankruptcy Code. The City of Granite
City, Illinois (Gty) was schedul ed as an unsecured creditor w t hout
priority based upon a debt for unpaid sewage treatnent billing.

On Decenber 5, 1989, the debtors filed a notion to avoid |ien
allegingthat the City had filed alien agai nst the debtors' resi dence
for the unpaid bills. The debtors allegedthelieninpairedtheir
honmest ead exenpti on and was voi dabl e pursuant to 11 U.S. C. 8522.' The
City responded that its lien was statutory, and not subject to
avoi dance under section 522. Thereafter, debtors' counsel argued t hat
the City'slienwas invalidas astatutory |ien because the notice of
l'ienallegedly containedanincorrect | egal description of the property

it purported to encunmber. However,

INot wi t hst andi ng any wai ver of exenptions, the debtor may avoid
the fixing of a lien on an interest of the debtor in property to the
extent that such lien inpairs an exenption to which the debtor would
have been entitled under subsection (b) of this section, if such lien
is -

(1) a judicial lien; or

(2) a nonpossessory, nonpurchase-noney security
interest...



debt ors' response provi ded no docunentati on to di spute the accuracy of
the | egal description contained in the Notice of Lien. Thus, on
February 9, 1990, debtors' counsel was orderedtofilew ththe Court
acertifiedcopy of the deedto the property in question. Debtors’
counsel neither tinmely conplied with said order nor requested an
extension of timetoconply. Over aweek after the certified copy was
due, and after this order had been witten but prior toits execution,
debtors' counsel filed a docunent with an attached cover sheet | abel ed
"Conpl i ance with Order for Production of Deed." The document submtted
was ol d, in poor condition, and nost inportantly not certified.

The Court ordered production of acertified copy of the deed for
a speci fic reason, that bei ng Federal Rul e of Evi dence 902. Under Rul e
902 certified copies of publicrecords are sel f authenticati ng and nay
be accept ed as evi dence. The docunent subm tted by debtors' counsel
does not conply with Rul e 902 and t hus i s i nadm ssi bl e as evi dence.
Therefore, the Court will consider the nerits of debtors' notion
wi t hout the aid of any supporting docunentati on.

Debtors' original notionto avoidlienarguedthe lien was subject
t o avoi dance pursuant to 11 U. S. C. 8522. However section 522(f) only
provi des for avoidance of a judicial lien, or a nonpossessory,
nonpur chase- noney security interest. 11 U S.C 8522(f)(1), (2). The
Cty'slienisastatutory lienwhicharises pursuant tolll.Rev. Stat.

ch. 24, para. 11-141-7 (Supp. 1989).°2 Since the City's lienis a

2S_uch charges or rates are Iiens upon the real estate upon or
for which sewerage service is supplied whenever the charges or rates

becone delinquent as provided by the ordi nance of the nmunicipality
fixing a delinquency date. However, the nunicipality has no

2



statutory lienit is not subject to avoi dance pursuant to section

522(f). In re Witford, 101 B.R 559 (Bankr. S.D. Ill. 1989).

Debt or s subsequently fil ed an anended notionto avoid|lien. The
amended notion allegedthe City'slienwas "invalid' as astatutory
lienonthe basis that the Notice of Lien contained anincorrect |egal
description. The statute whichcreatesthe Gty' s lien provides that
t he unpai d charges are | i ens upon t he real estate whenever the charges
beconme delinquent. 11l.Rev.Stat. ch. 24, para. 11-141-7 (Supp. 1989).
Thus, all that nust occur prior to the fixing of alien is nere
del i nquency i n paynent. Therefore, at the nonent t he charges becane
del i nquent, the City had a valid lien against the debtors' residence.

Concei vabl y, debtors' anended noti on coul d be construed as ar gui ng
that the li en was not properly perfected under state |l aw.® However,

whet her the City acquired alien, and whether the City subsequently

preference over the rights of any purchaser, nortgagee, judgnent
creditor, or other lien holder arising prior to the filing of the
notice of such a lien in the office of the recorder of the county in
whi ch such real estate is |ocated, or in the office of the registrar
of titles of such county if the property affected is registered under
"An Act concerning land titles", approved May 1, 1897, as anended.
This notice shall consist of a sworn statenent setting out (1) a
description of such real estate sufficient for the identification

t hereof, (2) the anopunt of noney due for such sewerage service, and
(3) the date when such anobunt becane delinquent. The nmunicipality
has the power to foreclose this lien in the same manner and with the
sane effect as in the foreclosure of nortgages on real estate.
I1l.Rev.Stat., ch. 24, para. 11-141-7 (Supp. 1989) (enphasi s added).

3ln order to perfect a lien for unpaid sewerage service the
muni cipality nmust file a Notice of Lien in the Ofice of the Recorder
of the county in which the real estate is recorded. The Notice of
Li en nust consist of a sworn statenment setting out (1) a description
of such real estate sufficient for the identification thereof, (2)
t he amount of noney due for such sewerage service, and (3) the date
when such ampunt became del i nquent.



perfected that lien are two di fferent argunments. The debtors have
provi ded no evi dence ontheissue of perfectionand thus the Court will
not entertain the argunent.

| T 1S ORDERED t he debtors' Mtion to Avoid Lien is DENI ED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 8, 1990




