IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

EMERY TOTH, ANDREA W LLI AMS, )
and DONALD R. RHULE, )

Appel | ant s,

VsS. NG 95-CV-0023- PER

DAVID R. HAM and
SHI RLEY J. HAM

(BK 94-50021/ ADV 94-5039)

N N N N’ N N N N

Appel | ees.

MEMORANDUM AND ORDER

RILEY, District Judge:

| . | nt r oducti on

Before this Court is an appeal froma Novenber 1994 Order entered
by United States Bankruptcy Judge Kenneth J. Meyers. Enmery Tot h,
Andrea W I i ams and Donal d Rhul e (" Appel | ants"”) held a control ling
interest inacorporation known as HamHeati ng and Ai r Condi ti oni ng.
Davi d Hamserved as Presi dent and Chi ef Operating O ficer of the
corporation, and Shirley Hamwas its Secretary-Treasurer. David and
Shirley Hamfil ed a Chapter 7 bankruptcy petitionin January 1994.
Appel | ants, creditors of the Hans, filed a " Conpl ai nt Obj ectingto
Di scharge" on June 2, 1994. The Hans noved t o di snm ss t hat conpl ai nt
as being untinely-filed. Bankruptcy Judge Meyers granted the Hans'
noti on and di sni ssed Appel | ants' conpl ai nt on Novenber 7, 1994. He
deni ed a notion to reconsider that order on Novenber 29, 1994. The
parties fully briefedtheissues on appeal and presented oral argunents
tothis Court on Septenber 14, 1995. This Court has jurisdiction over
t he appeal pursuant to 28 U . S.C. 158(a).



1. St andard of Revi ew

Revi ewi ng courts nmust accept a bankruptcy court's findi ngs of fact
unl ess they are cl early erroneous. FEDERAL RULE OF BANKRUPTCY PROCEDURE
8013. Concl usions of | aw, however, are governed byde novo revi ew.

Cal der v. Canp Grove St ate Bank, 892 F. 2d 629, 631 (7th Cir. 1990),

citinglnre Longardner & Assocs., Inc., 855 F. 2d 455, 459 (7th Cir.

1988), cert. denied, 489 U. S. 1015 (1989). The i ssues on appeal here

i nvol ve | egal concl usions and -- as such -- are subject to de novo
revi ew.

[11. Procedural History

A recounting of key procedural details is necessary toresolution
of this appeal. The Hans ("Debtors") filed their Chapter 7 petition on
January 11, 1994. Pursuant to the Bankruptcy Court's January 26, 1994
Not i ce of Conmmencenent of Chapter 7 Case, May 3, 1994 was t he deadl i ne
"to File a Conplaint Objecting to Discharge of the Debtor or to
Det er mi ne Di schargeability of Certain Types of Debts."” On March 14,
1994, Appellants filed a notionto conduct exam nations of Debtors.
Debt or s wer e deposed by Appel | ants' attorney, Mark Gol denberg, on March
29, 1994. On April 27, 1994, another of Appellants' attorneys,
El i zabeth Hel l er, call ed Debtors' counsel and advi sed her that M.
ol denberg' s not her had di ed and t hat Appell ants plannedtofile a
not i on seeking additional tineinwhichtofile aconplaint objecting
to di scharge.

The fol |l owi ng day, Appellants filed in the Bankruptcy Court a
notiontoextendthetineinwhichtofile "aconplaint objectingto

t he di scharge of the debtors” and a proposed order capti oned " O der
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Extending Time For Filing Objections to Discharge And/ O
Di schargeability."” The derk of the Bankruptcy Court forwarded a copy
of thenotiontothe parties attachedto a "Notice of Mdtion to Extend
Di scharge Date."

On May 17, 1994, Judge Meyers granted Appellants' notion for
additional tine. He did not use their proposed order but instead
entered a three-sentence order which concluded: "IT 1S ORDERED t hat
thetime for filing objectionstodischargeis extended for a period of
30 days, to and including June 2, 1994." On June 2, 1994, Appellants
fileda"Conplaint Cbjectingto D scharge.” The gi st of the conpl ai nt
was t hat Debt ors had breached the fiduciary duty they owed to the
corporationand its sharehol ders (including Appel | ants) by taking
unaut hori zed sal ary i ncreases and | oans fromt he cor porati on, maki ng
unaut hori zed hiring deci si ons, taking various ot her fraudul ent acti ons
and maliciously injuring the corporation.

On June 24, 1994, Debtors noved to di sm ss the conpl aint onthe
grounds that it was ti me-barred because Appel | ants had not recei ved
additional time in which to obtain a determ nation of the
"di schargeability" of debts, but instead had only been gi ven addi ti onal
time to object to "discharge.” After having the parties brief the
i ssue, Judge Meyers agreed wi t h Debt ors and ent ered an order di sm ssi ng
Appel I ants' conpl ai nt. That Novenber 1994 order ("the Qpinion") is the
source of this appeal and the subject of this Court's de novo review.

V. Analysis

A. Di scharge vs. Di schargeability

One of the central ains of our bankruptcy systemis to gi ve honest
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debtors a "fresh start” by relieving themof debts incurredprior to
filing a bankruptcy petition. One exceptiontothis general ruleis

contained in Section 523 of the Bankruptcy Code.

Section 523(a) excl udes ten specific categories of debt fromdi scharge.
In broad ternms, these are debts that arise fromthe debtor's w ongf ul
conduct or debts that are nondi schar geabl e on public policy grounds
(such as chil d support, taxes and school |oans). Bankruptcy Rule
4007(c) setsthetinetable for thefiling of conplaintsto deterni ne
the dischargeability of debts under 8§ 523(c).

Inthe case at bar, May 3, 1994 was t he deadline for the filing of
conpl aints regardi ng "di schargeability" of certain debts under 8§
523(c). It was also the deadline for the filing of conplaints
obj ecting to "di scharge" under 8§ 727(a). Appellants' notion seekingto
ext end t hat deadl i ne di d not expressly refer to either Code section.
The proposed order submtted with the notion, however, sought
additional time to object to"discharge and/ or di schargeability" under
both § 523 and 8§ 727. The Bankruptcy Court entered its own order
(i nstead of counsel's proposed order). Althoughthe Court's order
sinmply granted Appel lants extratine "tofile objectionsto debtors'!?
di scharge" (thus nore closely tracking the |anguage of 8§ 727
proceedi ngs), this Court does not agree that Appellants' § 523

Conpl ai nt which was filed w thinthe period of additional tine allowed

Al'l references herein to "the Code" refer to the Bankruptcy
Code, Title 11 U . S.C. References to "Rules" refer to FEDERAL RULES
OF BANKRUPTCY PROCEDURE.



by the Court was jurisdictionally barred as untinely.

Bot h t he Bankruptcy Court's Qpi ni on and Debtors' argunments tothis
Court enphasi ze the di fferences bet ween 8§ 523(c¢) "di schargeabi lity" and
§ 727(a) "discharge.” This Court agrees that these are separat e causes
of action, and that the Code distinguishes between the terns
"“di scharge" and "di schargeability."? The nmere existence of that
di stinction, however, does not justify dism ssal of Appellants’
conpl ai nt.

This Court believes that it is not prudent to viewAppell ants’
nmotion for additional tinme in a vacuum or hyper-technically.
Concededl y, that notion did not reference either Code secti on and coul d
possibly bereadto sinply seek extratinetofile a8 727(a) objection
to di scharge. But the totality of circunmstances surroundi ng t hat
nmotion strongly underm ne that constrained interpretation.

B. Appellants' 8523 Conpl ai nt &the Order Granting Additi onal
Ti nme

Bef or e any ext ensi on was sought or any conpl aint fil ed, Debtors
wer e deposed by Appellants. Appellants' exanm nation focused on
Debtors' acti ons and m srepresentations as officers of HamHeati ng &
Al r Conditioning and the debt owed t o Appel | ant s whi ch was connect ed
t hereto. Those depositions plainly put Debtors on notice of the basis

of Appellants' objectiontothe dischargeability of certain debts.

2A 1987 M nnesot a bankruptcy decision cited by Appellees, In re
Harrison, 71 B.R 457, 459, explains that distinction. "In
commenci ng a di schargeability proceeding under 8 523(a), a creditor
seeks to vindicate only its own debt. On the other hand,
[ s]ection 727(a) [denies] discharge to debtors who engage in
obj ecti onabl e conduct that is of a nmagnitude and effect broader and
nore pervasive than a fraud on, or injury to, a single creditor."
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Furt hernore, Appell ants' counsel contacted Debtors' counsel the day
before filing the notionfor extratime and expl ai ned not only t he fact
t hey woul d seek an extensi on but al sothe details as to what type of
conpl ai nt/ objections they plannedto file (see Heller Affidavit).
Addi tionally, the proposed order acconpanyi ng t he ext ensi on noti on
specifically identifies both Code sections and i s capti oned as an order
extending tinme "For Filing Objections to Discharge And/ O
Di schargeability.” 1In short, Debtors cannot clai msurprise that
Appel lants fil ed a conpl ai nt obj ecting to dischargeability under § 523.3

Nor does this Court find nmerit in Debtors' argument that
Appel | ants shoul d have noved t o vacate t he order granting themuntil

June 2ndto file "objections to discharge.” That order itself failsto
reference ei ther Code section. It does not state that the Court is
granting extratinme solely for filing pl eadi ngs under 8 727. 1t does
not state that the Court is decliningto "extendthe periodto object
to di schargeabi lity" (Bankruptcy Qpi nion at p. 2, n.1). Appellants may
wel | have reasonably believed that the order af forded themextratine
t o obj ect to di schargeability, and t hus t hey woul d have no cause to
nove to vacate the order.

VWhat ever the extension order said or did not say, this Court

concl udes that Debtors suffered no prejudice as the result of the

filing of Appellants' § 523 conplaint. This Court further concl udes

3Al so bearing note is the fact that the Bankruptcy Opinion
states: "The debtors only received a copy of the plaintiff's notion
to extend time, not the proposed order."” This factual statenment is
clearly erroneous. The evidence before this Court, including the
cover letter forwarding those docunents, plainly proves that both the
notion and the proposed order were furnished to Debtors' counsel.
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that evenif the Bankruptcy Court's May 17, 1994 order fail ed to grant
it, Appellants' notion for additional tinmesought an extension of the
deadline for filing a conplaint either objecting to di scharge of
Debt ors or seeking a determ nation as to the dischargeability of
certain debts. Andthe nature of therelief sought by Appellant is the
crucial inquiry here, because the Bankruptcy Court's Opinion is
prem sed wholly on this point.

C. The Doctrine of Excusabl e Neql ect

Appel | ants al so argue that the doctrine of excusabl e negl ect
preserves their conplaint fromdi smssal. General equitable principles
do support the concl usion that the conpl ai nt shoul d not have been
di sm ssed, but this Court doesnot rely onthe doctrine of excusabl e
negl ect toreachits decision here. Inthe Opinion, the Bankruptcy
Court concl uded t hat t he doctri ne of excusabl e negl ect was i nappl i cabl e
tothis case. That doctrine, found in Bankruptcy Rule 9006(b) (1),
provi des that when the Rules require an act to be done within a
specified peri od:

the court for cause shown may at any time in its
di scretion (1) with or wi thout notion or notice, order
the period enlargedif the request therefor i s made
before the expiration of the period originally
prescribed ... or (2) on notion made after the
expiration of the specifiedperiod, permt the act to

be done where the failure to act was the result of
excusabl e negl ect (enph. added).*

“The United States Supreme Court explained this doctrine in
Pioneer Inv. Services Co. v. Brunswi ck Assocs. Linmted Partnership,
113 S. Ct. 1489 (1993): By enmpowering the courts to accept |ate
filings "where the failure to act was the result of excusable
negl ect, Rule 9006(b) (1), Congress plainly contenplated that the
courts would be permtted, where appropriate, to accept late filings
caused by inadvertence, m stake, or carel essness, as well as by
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Rul e 4007(c), which controls the time for filing a 8 523(c)
conplaint, limts Rul e 9006 by requiring that the court nay extend t he
time periodonly if anotion has been made before the original tine
period expires. Based on Rule 4007 s limting | anguage, t he Bankruptcy
Court concluded that the doctrine of excusable neglect was
i napplicable. That doctrine woul d have al |l owed t he Court to accept
Appel l ants' notion evenif that notion was filedafter the May 3, 1994
deadl i ne had el apsed.

We need not rely on that doctrine, however, because this Court
concl udes that Appellants filed a tinely notion to file a § 523
conplaint prior tothetinme the statutory deadline expired. Thus, Rule
4007(c)"' s mandat e was conpl i ed wi th, and t he Bankruptcy Court had t he
authority to permt the filing of Appellants' 8§ 523 conpl aint.
Contrary to t he Bankruptcy Court's Opinion (and the cases cited by
Debtors), thisis not acaseinwhichthe creditors sought to "anmend"
an untimely conplaint, or inwhichtheylet the statutory deadline
el apse wi thout even noving for additional tinme.

Nor woul d the filing of Appellants' § 523 conpl ai nt have t hwart ed
t he Congr essional purpose inenacting Rul e 4007(c)'s short time period
for filing dischargeability conplaints. Thelegislative goal behind
t hi s narroww ndowwas to protect a debtor's entitlenment toa fresh
start and to prevent a creditor fromsurprising an unsuspecti ng debt or
with an el event h-hour suit | ong after bankruptcy had been fil ed.

Agai n, here Debtors knewfull well that Appellants intendedto object

i ntervening circunstances beyond the party's control."
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to dischargeability, so their 8 523 conpl ai nt neither cane as a
startling revelation nor worked any injustice upon Debtors.

The Bankruptcy Court erred in concluding that Appel | ants' notion
for extension of tinme sought additional timneinwhichtofileonly 8§
727 compl aint. This crabbed viewexalts formover substance. The
Bankruptcy Court erredin concludingthat Appellants' 8 523 conpl ai nt
was jurisdictionally barred. That conplaint did not nerit dism ssal.

V. Concl usi on

The judgnent of the United States Bankruptcy Court, Southern
District of Illinois, is hereby REVERSED. This case i s remanded f or
further proceedings on the nmerits of Appellants' conplaint.

I T 1S SO ORDERED

DATED this _15th day of _Septenber , 1995.

/'s/ PAUL E. RILEY
United States District Judge



