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The debtors, David and Shirley Ham seek to dism ss a
conplaint filed by theplaintiffs, Enmery Toth, Andrea WI | i ans, and
Donal d Rhul e, to determ ne t he di schargeability of certain debts. The
debtors assert that the plaintiffs' conplaint was not filedw thinthe
limtation period prescribed by Bankruptcy Rul e 4007(c) and is,
t herefore, tine-barred.

The debtors fil ed their Chapter 7 bankruptcy petition on January
11, 1994. The deadline for filing conplaints objectingto discharge
and to determ ne dischargeability was May 3, 1994.

On April 28, 1994, theplaintiffsfiledanotiontoextendtine
requesting "an order extending the time in whichapplicants may file a

conpl ai nt obj ectingto the discharge of the debtors.” No request was



made to extend the tinme inwhichto determ nethe dischargeability of
certain debts, nor was Code 8§ 523 referenced. The Court grantedthe
requestedrelief and entered an order extendingthetineto object to
di scharge until June 3, 1994.1 On June 2, 1994, the plaintiffs
filed a conpl aint seeking to determ ne the di schargeability of certain
debts pursuant to
8§ 523(a)(2), (4), and (6) of the Bankruptcy Code. Although the
conplaint was entitled "Objection to Discharge,” no objectionto
di scharge pursuant to 8 727(a) was nade i n t he conpl ai nt. The debtors
now nmove to di sm ss the conplaint on the grounds that it is time-
barred, arguing that the plaintiffs did not seek, nor didthey receive,
an extension of tinme in which to obtain a determ nation of the
di schargeability of debts pursuant to Bankruptcy Rule 4007(c).
Additionally, the debtors argue that the plaintiffs are precl uded from
filing any subsequent conpl ai nt based on § 727(a), as thetinme to
obj ect to discharge under that section expired on June 3, 1994.
The tinme limtationfor filing 8 523 di schargeability conpl aints
isset forthin Bankruptcy Rul e 4007(c). Rule 4007(c) provides that a
conpl aint to determ ne the di schargeability of any debt pursuant to §
523(c) must be filed not | ater than 60 days foll owi ng the date of the
first schedul ed 8 341 creditors' nmeeting. Wilethe court may extend

thelimtation perioduponthe notionof any party ininterest, it nay

1' At the tinme the plaintiffs filed their notion, they also
tendered a proposed order entitled "Order Extending Tinme for Filing
Obj ections to Discharge and/or Dischargeability.” The Court did not
enter that order because it proposed to extend the period to object
to dischargeability, a remedy which was not requested in the
plaintiffs'" notion.



dosoonlyif the notionfor extensionis made prior tothe expiration
of the limtation period. Fed. R Bankr. P. 4007(c).? Once the
[imtation periodexpires, acreditor isjurisdictionally barred from
seeki ng a determ nati on of di schargeability pursuant to 8 523(c), and
t he court has no choi ce but to dism ss any conplaint filed after that

time. 1n re Kirsch, 65 B.R 297 (Bankr. N.D. IIl. 1986).

Thi s concl usionis supported not only by t he express | anguage of
Rul e 4007(c), but by the legislative history of the Rule as well. The
procedure for objecting to dischargeability under
8§ 523(c) was substantially changed in 1983. Rule 409(a)(2), the
predecessor of Rule 4007, required that conplaints to determ ne
di schargeability be filed "not | ess than 30 days nor nore t han 90 days
after thefirst date set for the meeting of creditors.” Fed. R Bankr.
P. 409(a) (2) (nowanended and desi gnated as Fed. R Bankr. P. 4007).
The court could extendthisfiling periodonitsowninitiative and
coul d grant untinely requests for extensions of time pursuant tothe
"excusabl e negl ect” standard set forth in Rul e 906(b) (now anmended and

desi gnat ed Rul e 9006(b)). Rule 4007(c) inits present formnot only

2Bankruptcy Rule 4007(c) provides:

A conplaint to determ ne the dischargeability of any debt
pursuant to 8 523(c) of the Code shall be filed not later than
60 days following the first date set for the neeting of
creditors held pursuant to 8 341(a). The court shall give al
creditors not |ess than 30 days notice of the time so fixed in
t he manner provided in Rule 2002. On notion of any party in
interest, after hearing on notice, the court may for cause
extend the time fixed under this subdivision. The notion shal
be made before the time has expired.



shortens the period for filing 8 523(c) conpl ai nts, but al so el i mnates

the court's discretion to permt untinely filings and extensions.?
Congress, inadoptingarelatively short statute of limtations

for raising certain objections to dischargeability, intendedto protect

t he debtor's fresh start. An automatic term nation of the objection

period prevents creditors fromraising all egations of fraud agai nst the

debtor after the cl ai ns have al ready been di scharged i n bankr upt cy.

See Inre Booth, 103 B.R 800, 803 (Bankr. S.D. Mss. 1989); Inre

Kirsch, 65 B.R 297, 299-300 (Bankr. N.D. I1l1. 1986).

Pursuant tothe explicit directives of Rule 4007(c), this
Court has nojurisdictiontoenlargethetinefor filingaconplaint to
det erm ne di schargeability under 8 523(c) unl ess a proper notionto
extend thetineis filed prior tothe expiration of thelimtation
period.* In the instant case, the deadline for filing conplaints
obj ecting to discharge and to determ ne t he di schargeability of certain

debts was May 3, 1994. Althoughthe plaintiffsinthis case did seek

3Rul e 9006(b) provides for enlargement of the time periods set
forth in the Bankruptcy Rules. Subsection (3) of Rule 9006(b)
provi des that the court may enlarge the filing period under Rule
4007(c) only to the extent and under the conditions stated in that
Rul e. Because Rule 4007(c) only permts enlargenment if a request for
ext ensi on was made during the filing period, 8 523 dischargeability
conplaints are no | onger subject to the excusabl e negl ect doctrine.

4 The interpretation of Rule 4007(c) given by this Court
represents the view of the mpjority of courts which have addressed
this issue. See In re Alton, 837 F.2d 457, 459 (11th Cir. 1988)
("There is "alnost universal agreenent that the provisions of
F.R. B.P. 4007(c) are nmandatory and do not allow the Court any
di scretion to grant a late filed motion to extend tinme to file a

di schargeability conplaint.""); _lIn re Neeley, 815 F.2d 345 (5th Cr
1987); ln re Shelton, 58 B.R 746, 749 (Bankr. N.D. Ill. 1986) ("the
time limtation of Rule 4007 and the procedure for extending themare
set in stone."); In re Kirsch, 56 B.R 297 (Bankr. N.D. Ill. 1986).
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an extension of thelimtation period, they only requested that the
court extend the period for objectingto discharge of the debtors, not
the periodfor filing aconplaint todeterm nethe di schargeability of
debts. Therefore, the Court has no choice but to dismss the
plaintiffs' conplaint for lack of jurisdiction, asit was filed after
the expiration of the establishedlimtation period and no extension
was sought. Such arulingis consistent not only with the express
| anguage of Bankruptcy Rul e 4007(c), but alsowith the general rule
t hat di scharge and di schargeability procedures areto be strictly
construed agai nst creditors in order to insure the debtor's fresh

start. See Kirsch, 56 B.R at 302-303.

The plaintiffs argue that by filingtheir notionto extendtineg,
t hey i ntended t o extend the peri od for objections pursuant to both §
727(a) and § 523(c). In support of this argunment, the plaintiffs
mai ntainthat the term"di scharge” is often used i nterchangeably to
refer both to di scharge of the debtor and to di schargeability of debts
and t hat, by requesting an extensionto object to"discharge," they
were i n fact requesting an extensi onto object on both grounds. The
Court finds this argunment unavaili ng. The terns "discharge of the
debt ors" and "di schargeability of debts" refer to separate and di sti nct
causes of action. In a
§ 523(c) di schargeability proceeding, acreditor objectsonlytothe
di schargeability of its own debt. However, when a creditor objectsto
t he di scharge of the debtor pursuant to 8 727, it is seekingto hold
all of the debtor's debts nondi schar geabl e because of "obj ecti onabl e

conduct" by the debtor that is "nore pervasive than a fraud on, or
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injury to, asinglecreditor."Inre Harrison, 71 B.R 457, 459 (Bankr.

N.D. Mnn. 1987). While the general public my use the terns
i nt er changeabl y, the Bankruptcy Code makes a cl ear di stinction between
t he concepts of "di scharge" and "di schargeability."> Therefore, a
request toextendthetineinwhichto "object tothe discharge of the
debt ors" extends only thelimtation periodfor filing actions under §
727 and not hi ng nore.

The Court alsorejectstheplaintiffs' attenpt to characteri ze
t heir proposed order as a "notion." Sinply tendering a proposed order
to the Court does not transformthat docunent i nto a noti on upon whi ch
relief can be granted.® \Wile the plaintiffs' proposed order may
suggest that they intended to include both § 523 and
§ 727 conmplaintsintheir notionto extendtine, the Court cannot grant
such relief as it was not requested in the plaintiffs' actual notion.

Evenif this Court construedthe plaintiffs' proposed order as a
"motion" to determ ne dischargeability, the plaintiffs wouldstill not
prevail because they did not conply with the notice requirenents of
Rul e 4007(c). The debtors only received a copy of the plaintiffs’
notion to extend time, not the proposed order. Rul e 4007(c)

specifically provides that the Court may only extendthe limtation

5I't should be noted that the plaintiffs' proposed order was
entitled "Order Extending Time for Filing Objections to Discharge
and/ or Dischargeability.” The proposed order also specifically
referenced both 8 523(c) and 8 727(a) of the Bankruptcy Code. It is
obvi ous fromthe proposed order that the plaintiffs thenselves were
aware of the distinction between the two ternms and realized that they
are not to be used interchangeably.

6Addi tional ly, proposed orders do not becone a part of the
official court record until adopted and entered by the Court.
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period "after a hearing on notice.” Fed. R Bankr. P. 4007(c).
Therefore, because t he debtors didnot receive the requisite notice,
the plaintiffs' proposed order may not properly be consi dered a noti on
to extend the filing period for 8 523 dischargeability conpl aints.
Havi ng concluded that the plaintiffs' 8 523(c) conplaint is
jurisdictionally barred, the Court nowaddresses whet her the plaintiffs
are also precluded fromfiling a conplaint based on
§ 727. Intheir notionto dismss, the debtors argue that al t hough t he
pl aintiffs obtained an extension of time in whichto object tothe
di scharge of the debtors, they did not file a8 727(a) conpl ai nt before
the extended Iimtation period expired and that, therefore, any
obj ecti on brought pursuant to that section is also tinme-barred.
Bankruptcy Rul e 4004, which sets out thelimtation periodfor
filing conplaints under § 727(a) of the Code, contains the sane 60 day
limtation provisionas Rule 4007(c). Like Rule 4007(c), Rule 4004
provi des that any creditor seekingto object tothe di scharge of the
debt or nmust either file aconplaint within 60 days after the date of
the first schedul ed 8 341 creditors' neeting or request an extensi on
withinthat tinme period. Fed. R Bankr. P. 4004. Intheinstant case,
al t hough the pl aintiffs requested and recei ved an extension of tinmein
whi ch to obj ect tothe di scharge of the debtors, they didnot filea§
727(a) conplaint prior tothe expiration of the newlimtation peri od.
Ther ef ore, under the reasoni ng set forth above, the plaintiffs may not
now file a new conpl ai nt based on § 727, nor may they anend their
present 8 523 conplaint to include such a count.

Courts whi ch have addressed t he i ssue of anendi ng conplaints in



t hi s cont ext have hel d t hat under Bankruptcy Rul es 4007(c) and 4004(b),
acreditor may not anend atinely filed conplaint basedinitially on
ei t her di scharge or dischargeability after thelimtation period has
expi red t o add a count based on t he ot her cause of action. Seelnre

Harrison, 71 B.R 457 (Bankr. D. M nn 1987); Inre Channel, 29 B.R

316 (Bankr. WD. Ky. 1983); Inre Fehrle, 34 B.R 974 (Bankr. W D. Ky

1983). Untinmely amendnents are prohi bited for two reasons. First,
because of the radi cal differences between an objection to di scharge of
t he debt or and an obj ectionto the dischargeability of a debt, thereis
not "sufficient identity"” betweenthe two clains to permt anmendnment
after the bar date. Second, if amendnents after thelimtation period
were permtted, the Court would in effect beallowingcreditorsto
circunvent t he mandat es of Bankruptcy Rul es 4004(a) and 4007(c) by

all owi ng themto do indirectly that whichthey coul d not ot herw se do.

Therefore, the Plaintiffs' conplaint nmust be dism ssed.

See written order.

ENTERED: Novenmber 7, 1994

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE






