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Def endant s.

N N N N N N N N N N N N

VEMORANDUM AND ORDER

Gl LBERT, Chief Judge:

This matter is before the Court on Attorney Charles Taylor's
appeal of Bankruptcy Judge Meyers' order sanctioning Tayl or for
m sconduct. This case originates from a chapter 7 bankruptcy
filed by Mchael Hancock and was appropriately referred to the
Bankruptcy Court under 28 U.S.C. 8§ 157 (1997). Likew se, the
Bankruptcy Court's order was entered in a proceeding referred to
t he bankruptcy judge under that sanme section. Thus, this Court
has jurisdiction to hear this appeal pursuant to 28 U S.C. 8158
(1997).

. FACTS

Bankruptcy Judge Meyers sanctioned two attorneys, Darrel

Dunham (" Dunham') and Charles Taylor ("Taylor"), for their role

in a post-petition sale of real estate. The debtor, M chae



Hancock ("Hancock"), filed a chapter 7 bankruptcy petition
Subsequent to the petition, a piece of real estate was sold by
one of Hancock's corporations. Taylor assisted in the post-
petition sale, and both attorneys defended the sale before the
Bankruptcy Court. As a result of this conduct, the two
attorneys were tenporarily suspended from practicing in the
Sout hern District of Illinois pending their paynent of opposing
counsels' attorneys' fees and costs. Taylor appealed the
sancti on.
A. Background

On July 29, 1996, Hancock filed a voluntary, pro se, chapter
7 bankruptcy petition in the Southern District of Illinois. In
his statenment of financial affairs, Hancock disclosed, w thout
el aboration, that he was involved with a corporation, Rolling
Keg Productions (“Rolling Keg"). At Hancock's section 341

meeting of creditors,!?

11 U S.C. § 341 provides:
(a) Wthin a reasonable tine after the order for relief in a
case under this title, the United States trustee shall convene
and preside at a neeting of creditors.
(b) The United States trustee may convene a neeting of any
equity security hol ders.
(c) The court may not preside at, and nmay not attend, any
meeting under this section including any final neeting of
creditors.
(d) Prior to the conclusion of the neeting of creditors or
equity security holders, the trustee shall orally exam ne the
debtor to ensure that the debtor in a case under chapter 7 of
this title is aware of -



he testified that he owned ninety percent (90% of all of
Rol ling Keg shares. Subsequent to the neeting, Rolling Keg was
di ssolved on October 1, 1996 for failure to file an annual
report and pay its franchise tax.

On the day the bankruptcy petition was filed, Rolling Keg
owned a parcel of land in Harrisburg, Illinois ("the property").
Sonetinme after the petition date, Tayl or brokered a deal whereby
Jim Watson ("Watson") agreed to purchase the property from
Rol 1ing Keg.? WAatson signed a contract for sale on November 26,
1996, and Taylor sent the contract to Hancock in Texas where he
resi ded. The contract was returned to Taylor with the purported
signature of M chael Hancock dated Decenber 1, 1996,° and was

recorded on Decenber 6, 1990.4 Taylor was paid a ten percent

(1) the potential consequences of seeking a discharge in
bankruptcy, including the effects on credit history;

(2) the debtor's ability to file a petition under a
different chapter of this title;

(3) the effect of receiving a discharge of debts under this
title; and

(4) the effect of reaffirmng a debt, including the
debtor's know edge of the provisions of section 524(d) of
this title.

Taylor is both an attorney and a real estate broker.

3The parties disagree that this contract was ever signed
by M chael Hancock exi st.

4Tayl or recorded carbon copies of the contract in the
Sal ine County Recorder's O fice. According to Taylor, the
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(1099 comm ssion for brokering the sale.

In his deposition, Taylor stated that he had never recorded
a contract prior to this transaction. One witness (Taylor's
stepson and Watson's attorney and business partner) testified
that the contract was recorded because of runors that Hershel
Hancock, M chael's father, was trying to sell the real estate.
Shortly thereafter, on January 2, 1997, Taylor also recorded a
nort gage on behal f of Corporate Hol dings, Ltd. in Saline County.

Foll owi ng the sale of the property, the Bankruptcy Trustee
("Trustee") filed a conplaint to sell real estate pursuant to 11
U S.C. 8 363(h), which authorizes a trustee to sell a debtor's
property. A summons and conplaint were served on M chael
Hancock, Candace Hancock, ® and Rol ling Keg. All of the defendants
failed to plead or answer the conplaint, and the Bankruptcy
Court entered a default judgnment against them on October 1,

1997. ¢

contract signed by Watson was in triplicate. However, after
sendi ng the contract to Texas, Taylor received only the two
carbon copies of the contract back.

5Candace Hancock is Mchael's npther. She was a ten
percent (10% shareholder in Rolling Keg.

The defendants filed a nobtion to set aside the default
judgment, but the notion was denied. An appeal fromthat
deci sion was al so dism ssed by this Court for |ack of
jurisdiction.



On Decenber 5, 1997, the Trustee filed a conplaint, seeking
authority to pay all of the valid |iens encunbering the property
and to set aside all liens which were not valid. Count 11l of
the conplaint specifically sought to set aside Watson's
purported purchase of +the property from M chael Hancock,
alleging that the bankruptcy estate was the |egal owner of
ni nety percent (90% of the subject property and that the sale
was not authorized by the estate. In addition, the conpl aint
asserted that the nortgage lien was not authorized by the
Bankruptcy Court, that it constituted an unauthorized post-
petition lien, and that the nortgage was not supported by any
consi deration. Rolling Keg, Corporate Holdings, Taylor (as a
broker), and Watson were nanmed as defendants in the conplaint.
Tayl or represented Rolling Keg and Corporate Hol dings, Darrell
Dunhamr epresent ed Tayl or, and Robert W1 son represented Wat son.’

The defendants moved to dism ss the conplaint for |ack of
subj ect matter jurisdiction, claimng that the property was not
part of the bankruptcy estate because it was owned by the
corporation, not by Mchael Hancock individually. 1In the

interim on January 16, 1998, the Trustee sold the property to

"Wat son and W son were business partners in a business
cal |l ed Chase National Corp. The check for the purchase of the
property was drawn on the account of Chase National Corp., but
never negoti at ed.



Tri-State Business, 1Inc. ("Tri-State"). As a result, the
def endants made a second notion to dism ss claimng that, once
the property was sold, the Trustee no |longer had standing to
chall enge the earlier post-petition sale and, therefore, the
Bankruptcy Court | acked subject matter jurisdiction. On January
27, 1998, the Bankruptcy Court denied both notions to dismss
after a hearing. Defendants then answered and noved for judgment
on the pl eadi ngs.
B. Subsequent Proceedi ngs and Suspensi on

As previously noted, the Bankruptcy Court was very unhappy
with Attorneys Dunhamand Tayl or for the position they advanced.
According to the court, the position was both frivol ous and
fraudulent. As a result, the Bankruptcy Court sanctioned both
attorneys:

Pursuant to the findings and concl usi ons made i n open

court at hearings conducted on March 24, 1998, Apri

14, 1998, and April 21, 1998, attorneys Dunham and

Tayl or are suspended frompracticing before the United

St ates Bankruptcy Court for the Southern District of

I11inois pending paynent of attorneys' fees and costs

in the anount of $8,408.55; $3,508.55 payable to A

Courtney  Cox, counsel for Tri-State Business

Equi prent, and $4,900 payable to Mchelle Vieira,

counsel for the chapter 7 trustee. M. Dunham and M.

Tayl or shall be jointly and severally |iable for these

obligations. This Order does not affect M. Dunhanis

right to serve as trustee in matters pending before

the Court.

Because the court's order references prior hearings, it is

prudent for this appeal to set out in detail the findings and
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concl usi ons nade at the three hearings.

1. March 24, 1998 Hearing

On March 24, 1998, a hearing was held on the petition to
intervene filed by Tri-State. At the hearing, the court asked
Tayl or on what authority he was representing Rolling Keg. Tayl or
informed the court that he had been authorized in Decenber of
1997 to represent Rolling Keg and that the corporate m nutes
authorizing Taylor's representation were signed on or about
March 20, 1998, a few days prior to the hearing. The court then
asked how Tayl or had authority to file pleadings in the matter
prior to the authorization. Taylor responded that he had ora
authority and that he was under the inpression that both Hancock
and his nmother had previously authorized his representation at
a board neeting.

Fi nding that Taylor had no authority to file pl eadings on
Rolling Keg's behalf prior to March 20, 1998, the court struck
all of Rolling Keg's pleadings and entered a default judgment
against Rolling Keg. The court ordered, however, that Tayl or
woul d have ten days to denonstrate his prior authority to file
pl eadi ngs on Rolling Keg's behalf and, if the authorization was
established, the court would vacate the default judgnment.
Furthernmore, the court ordered Taylor to present the testinony

of Candace and M chael Hancock to denonstrate Taylor's



aut hori zati on.

Next, the court questioned Taylor as to whet her he knew t hat
M chael Hancock was in bankruptcy at the tine Tayl or brokered
the sale of the property for Rolling Keg. Taylor reveal ed that
he was aware of the pending bankruptcy, but that he believed
that the sale of the property was |awful. Taylor believed that
t he Bankruptcy Court only had jurisdiction over the value of the
assets or the shares that M chael Hancock would receive. The
court correctly disagreed with Taylor and stated that, since the
Trustee owned ninety percent (90% of the shares at the tine of
the sale, it should have been given an opportunity to vote those
shares before Rolling Keg sold the property. Although the
Trustee knew about the sale and filed a |is pendens notice, it
did not vote its ninety percent (90% shares nor was it given

t he opportunity to vote those shares.

2. April 14, 1998 Hearing and Events COccurring Shortly
Thereafter

On April 14, 1998, the court held a hearing on a Taylor's
notion to reconsider the default judgnent against Rolling Keg.
Taylor failed to appear for the hearing. WIson, Wtson's
attorney, informed the court that Taylor had filed a notion to
continue the hearing, which the court received |ater that

nor ni ng.



After entering default against Watson, the court addressed
the issues specifically relating to Taylor. The court first
noted that Taylor failed to show up for the hearing and that
Taylor failed to produce both Candace and M chael Hancock to
testify as previously ordered. In addition, the court found that
the entire case had been "fraught wth m srepresentations,
i nnuendoes, half truths and fraud." The court then suspended
Tayl or and Dunhamfrompracticing before the Bankruptcy Court in
the Southern District of Illinois until further order of the
court. The Bankruptcy Court elaborated that the suspensions
coul d be purged if Tayl or and Dunham produced books and records
of Corporate Hol dings, original docunentation showi ng the |oan
from Corporate Holdings to Rolling Keg, books and records of
Rolling Keg (including records showing the sharehol ders and
directors of the corporation), a list of creditors to Rolling
Keg, a statenment from Tayl or that he would present Candace and
M chael Hancock for testinmony under oath, the original contract
for the sale of the property to Watson, and books and records of
Chase National Corp. Finally, pursuant to the provisions of
section 105 of +the Bankruptcy Code, the court assessed
reasonabl e attorneys' fees and costs incurred by the Trustee and
Tri-State in defending the frivolous clains made by Taylor and

Dunham



Shortly after the suspension, Taylor and Dunham cont acted
t he Bankruptcy Court ex parte. During this conversation, the
Bankruptcy Court infornmed Taylor and Dunham that they should
each file a nmtion asking for reconsideration of the
suspensions. In the interim the Bankruptcy Court stayed its
previ ous order, and set another hearing for April 21, 1998 to
consi der the notions for reconsideration of the suspensions.

3. April 21, 1998 Hearing

At the April 21, 1998 hearing, the Bankruptcy Court
initially noted its displeasure with the notions to reconsider,
stating that they were not contrite. The court gave Taylor and
Dunham t hree opti ons. They could either stand on their responses
in their briefs, conmply with the previous order of April 14,
1998, or express renorse and repentance. After giving Tayl or and
Dunham sonme tine, the court allowed the two attorneys to present
a statenent to the court. Taylor and Dunham prepared a joint
statenment presented by Dunham

Dunham expressed hope that their joint statenent would
conply with the third alternative and that, although not
repentance, it was intended to explain why they took the
position they chose. He then told the court that there were
war ni ng si gns whi ch both attorneys should have noti ced when t hey

first nmet Hershel Hancock and that they should not have taken
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himon as a client. Specifically, Dunhamnoted that the Hancock
fam |y was di shonest about the quantity of stock each of them
owned in Rolling Keg. Next, Dunham noted that both attorneys
shoul d have been suspicious when they were unable to procure
documents from Panama regarding Corporate Holdings. Finally,
Dunham told the court that, although he believed that they
shoul d have seen warning signs, neither he nor Taylor "believed
at any point in the proceeding that M. Hancock was proceeding
in an illegal way....” If they had, Dunham stated, "we woul d
have dunped him™

At the conclusion of the statenment, the court asked Tayl or
and Dunhamto address the question of costs and fees which were
awarded in the stayed order of April 14, 1998. Dunham st ated
that they would be willing to pay costs if the costs were an
ampunt that the attorneys could afford. After the Trustee's
attorney and Tri-State's attorney informed the court of the
costs incurred, the court asked Tayl or and Dunhamfor an answer.
Dunham stated that he and Taylor had not advanced a position
that was contrary to the law or facts. In addition, Dunham
bel i eved that he had not done anything in the court that nmade
him liable for the paynment of attorneys' fees. The court
di sagreed, saying:

Well, my thought on the issue is that there was a
period in time when you were right, but there cane a

11



point in time when | think it did create excess

expense to the estate. | can see that initially you

coul d be naive, whatever, you could raise the issues,

but there came a point in tine when it should be -- it

should have been perfectly obvious to you and

everybody else -- it was obvious to everyone except

you -- that it was tine to get out.

Dunham expressed his disagreenment with this statenment while
Tayl or remai ned sil ent.

The court informed the two attorneys that it was assessing
all of the costs and fees incurred by Tri-State because "[t] hey
woul d not have been a party to this proceeding if you would not
have persisted in this endeavor."” The court further assessed
"one-half of the trustee's attorney's fees and costs" because
the trustee would not have incurred nearly the expense if the
two attorneys had not insisted on their frivolous argunents. The
court then informed Dunham and Taylor that they would not be
suspended if they pronptly paid the attorneys' fees. After
Dunham advi sed the court that he was unable to pay the fees, the
court suspended both attorneys pendi ng paynent of the costs and
f ees.

Tayl or subsequently paid the all of the costs and fees
assessed. He now appeal s.

I1. ANALYSIS

Taylor raises three arguments in his appeal. First, he

claims that the Bankruptcy Court did not afford hi mdue process
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of law prior to sanctioning himfor his msconduct. Second, he
argues that the evidence in the record does not support the
Bankruptcy Court's decision to sanction him Finally, he asserts
t hat the Bankruptcy Judge should have referred the matter to an
i ndependent attorney for an investigation prior to rendering the
sanction. Although neither party raises the question of
jurisdiction, the Court must address it first.
A. Jurisdiction

Al t hough not raised in either of the parties' briefs, this
Court nmust address whether the present appeal of Taylor's
suspension is nmoot. See North Carolina v. Rice, 404 U S. 244,
245 (1971)(a federal court is obligated to raise, sua sponte if
not raised by the parties, the issue of nootness). Article III
of the United States Constitution limts the jurisdiction of
federal courts to "cases" and "controversies." U S. CONST. Art.
11, sec. 2. This limtation serves two purposes. United States
Parole Commin v. Geraghty, 445 U. S. 388, 395-96 (1980) (citing
Fl ast v. Cohen, 392 U. S. 83, 95 (1968)). First, "[i]t limts the
busi ness of federal <courts to 'questions presented in an
adversary context and in a formhistorically viewed as capabl e
of resolution through the judicial process....’” Geraghty, 445
U.S. at 396 (1980) (citing Flast, 392 U.S. at 95 (1968)).

Second, "it defines the 'role assigned to the judiciary in a
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tripartite allocation of power to assure that the federal courts
will not intrude into areas commtted to the other branches of
governnment.’” |d.

The doctrines of nootness, standing, and ripeness serve to
determ ne whether an issue is justiciable. Dailey v. Vought
Aircraft Co., 141 F. 3d 224, 227 (5th Cir. 1998). Mot ness occurs
where the interest which was at stake at the comencenent of the
| awsuit no |onger exists. |d. Motness may occur for several

reasons. Id One such reason can be an interveni ng event which
causes the plaintiff to no |onger have a present right to be
vi ndi cated or a stake or interest in the outconme.”” 1Id. (citing
Cal deron v. Moore, 518 U. S. 149, 149-51 (1996)). "An intervening
event, however, will only render a plaintiff s action noot if
the plaintiff is divested of all personal interest inthe result
or the effect of the alleged violation is conpletely eradicated
and the event will not occur again.” |Id. at 227. However, where
the primary injury has been resolved, but there is a continuing
harm which the court has the power to avert, the collateral
consequences doctrine serves as an exception to prevent
noot ness. I1d. at 227 (citing Sibron v. New York, 392 U S. 40,
53-59 (1968)).

In Dailey, the trial court disbarred an attorney from

further practice before that court until the attorney paid
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nonetary sanctions inposed for violations of Rule 11. Dail ey,
141 F.3d at 226. The attorney paid the nonetary sanctions, and
the court reinstated the attorney. Id. On appeal, the Fifth
Circuit addressed whether the attorney's appeal of the
di sbarnment order was noot. Id. The Fifth Circuit held that "the
mere possibility of adverse coll ateral consequences s
sufficient to preclude a finding of npotness.” 1d. at 228
(quoting Sibron, 392 U. S. at 55). The Fifth Circuit also found
that even a tenporary disbarnent nay be detrinental to an
attorney's professional well-

being, reputation, and success because adm ssion to an
appropriate bar is an absolute prerequisite to the practice of
law. I1d. As such, collateral consequences existed that were
sufficient to preclude a finding of nootness. 1Id.

Here, Taylor was suspended from practicing before the
Bankruptcy Court until he paid the other parties' attorneys
fees. Taylor paid the fees and the Bankruptcy Court reinstated
him Just as in Dailey, there are collateral consequences
associated with the suspension, such as Taylor's reputation,
wel | - bei ng, and success as an attorney. Taylor's appeal of the
suspension is, therefore, not noot.

A. Due Process

Tayl or argues that the Bankruptcy Court did not afford him

15



due process because he did not have adequate notice of the
i npendi ng sanction nor was he given a full opportunity to be
heard. Di sbarment is a punishnent inposed on a | awer which is
designed to protect the public. Inre Ruffalo, 390 U. S. 544, 550
(1968). As such, an attorney facing disbarnent is entitled to
procedural due process, which includes notice and an opportunity
to be heard. Id.

1. Notice

I n general, "the [attorney] agai nst whomsancti ons are bei ng
considered is entitled to notice of the legal rule on which the
sanctions woul d be based, the reasons for the sanctions, and the

formof the potential sanctions.” Inre Tutu Wells Contam nation

Litig., 120 F.3d 368, 379-80 (3d Cir. 1997). In the present
case, on the norning of April 14, 1998, Taylor was suspended
from practicing before the Bankruptcy Court until he paid the
attorney's fees for Tri-State and the Trustee. He was not given
notice nor an opportunity to be heard before being suspended. In
fact, Taylor was not even present when the court inposed the
suspensi on. There can be no doubt that Taylor was denied due
process at the April 14, 1998 heari ng.

However, as the Seventh Circuit has noted, "[g]enerally
speaki ng, procedural errors are cured by holding a new hearing

in conpliance wth due process requirenents.” Batanic V.
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| mmi gration and Naturalization Service, 12 F.3d 662, 667 (7th
Cir. 1993); see also Zinernon V. Burch, 494 U S. 113, 126
(1990). Here, shortly after the suspension, on the afternoon of
April 14, Taylor contacted the Bankruptcy Court and the order
suspendi ng Taylor until paynment of attorney's fees was stayed.
In that order, the court schedul ed a hearing for April 21, 1998
to reconsider its previous ruling. This order clearly informed
Tayl or that suspension was a possible sanction at the April 21
hearing. In addition, the transcript from the April 14, 1998
hearing clearly informed Tayl or of the rul e upon which sanctions
were being based and the reasons for the sanctions. The
Bankruptcy Court stated at the April 14 hearing that it was
t aki ng action pursuant to the provisions of section 105 of the
Bankruptcy Code.® Moreover, the Bankruptcy Court outlined the
reasons for inposing sanctions in great detail at the April 14
hearing. It is quite clear that the Bankruptcy Court provided

Taylor with sufficient notice that conported with due process.

8Section 105(a) of the Bankruptcy Code provides:

The court may issue any order, process, or judgnent that is
necessary or appropriate to carry out the provisions of this
title. No provision of this title providing for the raising of
an issue by a party in interest shall be construed to preclude
the court from sua sponte, taking any action or nmaking any
det erm nati on necessary or appropriate to enforce or inplenent
court orders or rules, or to prevent an abuse of process.

11 U.S.C. 8§ 105(a).
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2. Opportunity to be Heard

An opportunity to respond is afforded when a party has "the
opportunity to present reasons, either in person or in witing,
why proposed action should not be taken...." Clevel and Board of
Educ. v. Louderml|l, 470 U S. 532, 546 (1985). To neet due
process requirenents, an opportunity to be heard nust be
afforded "at a neaningful time and in a neaningful mnner."
Mat hews v.

El dri dge, 424 U.S. 319, 333 (1976) (citing Arnmstrong v. Manzo,
380 U.S. 545, 552 (1965)).

In the case at bar, Taylor was given an opportunity to be
heard at the April 21 hearing. This opportunity was afforded at
a meaningful time and in a nmeaningful manner. Taylor hel ped
prepare a joint statenent which was presented to the court. In
this statement, Taylor expressed the reasons why he thought
sanctions shoul d not be i nposed. Specifically, Taylor voiced the
opi nion that he did not believe that he had advanced a position
which was contrary to the law or facts as he believed themto
be. Although the Bankruptcy Court disagreed with this position,
Tayl or was not
deni ed an opportunity to be heard. The Bankruptcy Court nerely
rejected Taylor's position.

Tayl or al so argues that he was not given an opportunity to
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be heard since he was unable to have his exam nation taken
pursuant to Bankruptcy Rule 2004.° This contention is clearly
without nmerit. Rule 2004 has absolutely no application to
gquestion at hand. Even if it did,

"al t hough the requirenents of due process of |aw are
applicable to a proceeding to inpose sanctions,

the right to a hearing in these circunstances is
obvi ously

limted to cases where a hearing could assist the
court in its decision. Where the sanctionabl e conduct
occurred in the presence of the court, there are no
i ssues that a hearing could illum nate and hence the
hearing woul d be pointless.”

Kapco Mg. Co., Inc. v. C&0O Enterprises, Inc., 886 F.2d 1485,
1494-95 (7th Cir. 1989); Hill v. Norfolk & Western Railway Co.,

814 F.2d 1192, 1201 (7th Cir. 1987). Here, the sanctionable

Rul e 2004 provi des:

(a) Exam nation on notion - On notion of any party in
interest, the court may order the exam nation of any entity.

(b) Scope of exam nation - The exam nation of an entity under
this rule or of the debtor under 8 343 of the Code may rel ate
only to the acts, conduct, or property or to the liabilities
and financial condition of the debtor, or to any matter which
may affect the admi nistration of the debtor's estate, or to
the debtor's right to a discharge. In a famly farmer's debt
adj ust nent case under chapter 12, an individual's debt

adj ust mrent case under chapter 13, or a reorganization case
under chapter 11 of the Code, other than for the

reorgani zation of a railroad, the exam nation nmay also rel ate
to the operation of any business and the desirability of its
conti nuance, the source of any noney or property acquired or
to be acquired by the debtor for purposes of consummati ng a
pl an and the consideration given or offered therefor, and any
other matter relevant to the case or to the fornulation of a
pl an.
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conduct took place before the court. Any exam nation of Tayl or
woul d not have assisted the court in making its decision.
Mor eover, Taylor's deposition had al ready been taken and there
were no w tnesses which could have been called regarding this
i ssue. The court had i nforned Tayl or that he coul d purge hinself
of the suspension by bringing M chael and Candace Hancock before
the court to testify. Taylor failed in all respects. No ot her
w tnesses could have assisted the court in mking its
determ nation. Not only is Rule 2004 inapplicable to this case,
a hearing would have been usel ess.
C. Referral to a Fact Finding Committee

Tayl or clai ns that the Bankruptcy Court shoul d have referred
the matter to an i ndependent fact-finding conmttee. He clains
that there is no local rule which gives the Bankruptcy Court the
power to discipline attorneys. Since adm ssion to practice |aw
in the District Court for the Southern District of Illinois
constitutes an adm ssion to practice in the Bankruptcy Court,
Tayl or claims that the Bankruptcy Court nust foll ow Local Rule
29, which sets out a procedure for disciplining attorneys. Under
Local Rule 29, when the court is faced with m sconduct or
al |l egati ons of m sconduct, and the applicable procedure is not
ot herwi se mandated by the rules, the court nust refer the matter

to counsel for investigation. S.D. Ill. Local Rule 29(e)(1).
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Tayl or is correct in his assertion. Courts have an i nherent
power to discipline attorneys practicing before it. Magnus
El ectronics v. Masco Corp., 871 F.2d 626, 632 (7th Cir. 1989);
see al so Overnyer Co., Inc. v. Robson, 750 F.2d 31, 33 (6th Cir.
1984) (finding that this inherent power extends to bankruptcy
courts). However, this power is subject to the procedures
adopted in the local rules since the local rules are binding on
the court and nust be followed. United States v. Hastings, 695
F.2d 1278, 1283 n.13 (11th Cir.), cert. denied, 461 U S. 931
(1983); Wbods Construction Co. v. Atlas Chem cal Industries,
Inc., 337 F.2d 888, 890-91 (10th Cir. 1964). The Bankruptcy
Court was required to follow Local Rule 29 and refer the matter
to counsel for investigation. See Link v. Wabash R R, 291 F.2d
542 (7th Cir. 1961) ("[Clourt rules have the force of law "). It
failed to do so, and this constituted error. However, this error
was harmnl ess because any further investigation would not have
been helpful in this situation. The conduct for which the
attorneys were sanctioned took place immediately before the
Bankruptcy Court. Support for the sanction is readily apparent
in the record and any further investigation would have been
fruitless.

D. Support for the Suspension in the Record
Taylor clainms that the record does not support his
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suspension. He clainms that in order to suspend an attorney, the
court nust find that there is clear and convincing evidence
sufficient to support the sanction. See Resolution Trust Co. v.
Bright, 6 F.3d 336, 341 (5th Cir. 1993). He further argues that
no findings were made to support such a conclusion. Taylor's
contention is incorrect; the Bankruptcy Court made a finding
that there was clear and convincing evidence to support the
sancti on.

The Bankruptcy Court specifically found that Tayl or had no
authority to represent Rolling Keg in the matter. There is no
evidence that suggests that Taylor had any authority to
represent the corporation, and, when asked to produce such
evi dence, Taylor failure to produce anything, including the
testi mony of Candace and M chael Hancock. The Bankruptcy Court's
findings of fact will be upheld unless clearly erroneous. In re
A-1 Paving & Contracting, Inc., 116 F.3d 242, 243 (7th Cir.
1997); Inre Marrs-Wnn Co., 103 F.3d 584, 589 (7th Cir. 1996).
This Court cannot say that this finding was clearly erroneous.
The Bankruptcy Court gave Taylor nunmerous opportunities to
produce the Hancocks to testify, but Taylor repeatedly failed to
do so. Therefore, the Bankruptcy Court was justified in finding
that Taylor failed to show he had authority to represent Rolling

Keg.
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The Court al so finds that this conduct constituted cl ear and
convinci ng evidence sufficient to warrant the sanction inposed
by t he Bankruptcy Court. Filing pleadings on behalf of a conpany
wi t hout prior authorization to represent the conpany warrants a
sanction. In addition, the Bankruptcy Court found, and Tayl or
admtted, that Taylor knew that M chael Hancock was in
bankruptcy at the tinme of the sale of the property. In spite of
this know edge, Taylor did not give the Trustee an opportunity
to vote the Trustee's shares in Rolling Keg prior to the sale.
Because Hancock was in bankruptcy, ninety percent (90% of the
shares belonged to the Trustee at the tine the property was
sold. Along with the shares, the Trustee al so acquired the right
to vote the shares. See In re Loughnane, 28 BR 940, 942 (Bankr.
D. Colo. 1983); ("the property interest of ... the bankruptcy
estate extends ... to the intangi ble personal property fights
represented by the stock certificates"”). At the very least, the
Trust ee shoul d have been given an opportunity to vote M chael's
shares before Rolling Keg sold the property. In effect, Taylor
sold the property of the Trustee and, therefore, constituted a

post-petition sal e. 10 A post -

10A corporation's assets pass directly to the sharehol ders
once the conpany is dissolved. See In re Lipum, 167 B.R 522,

525 (N.D. II1l. 1994); In re Mdwest Athletic Club, 161 F.2d
1005, 1008 (7th Cir. 1947)(court assuned, w thout deci ding,
that title to the property of a dissolved Illinois corporation
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petition sale of another's property certainly constitutes
sancti onabl e conduct .
I11. Conclusion

Tayl or was not deni ed due process. Although the hearing on
April 14, 1998 did not conport with the requirenments of due
process, the subsequent hearing on April 21 cured any such
defects. Prior to the April 21 hearing, Taylor was given notice
of the possible sanctions along with the basis for sanctions. He
was given an opportunity to be heard and presented a statenent
jointly with Dunham Although the Bankruptcy Court should have
referred the matter to a counsel for investigation pursuant to
Local Rule 29, this failure constituted harm ess error.

Further, the record establishes that the Bankruptcy Court
made specific findings that showed cl ear and convi nci ng evi dence
sufficient to warrant sanctions. The court specifically found
that Taylor did not have authority to represent and file
pl eadi ngs on behal f of Rolling Keg and that Tayl or sold property
post-petition w thout receiving prior approval fromthe Trustee.
Bot h actions constituted sancti onabl e conduct.

For these reasons, the Bankruptcy Court's decisionis hereby
AFFI RVED.

I T 1S SO ORDERED

passed to the sharehol ders as tenants in conmon).
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DATED: Decenber 29, 1998

/sl J. Phil G lbert
Chi ef Judge
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