I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: )
STACY HARDEN, g Bankruptcy Case No. 95-30780

Debt or. g

)

CHEVY CHASE BANK, g

Plaintiff, g

VS. g Adversary Case No. 95-3172

STACY HARDEN, g

Def endant . g

OPI NI ON

Thi s matter havi ng cone before the Court on a Motionto Vacat e;
t he Court, having reviewed said Motion and bei ng otherwi se fully
advised in the prem ses, makes the foll ow ng findi ngs of fact and
concl usi ons of | aw pursuant to Rule 7052 of the Federal Rul es of
Bankruptcy Procedure.

On August 30, 1995, a pre-trial hearing was hel d wherei n an O der
was entered setting this matter for trial on Cctober 2, 1995, at 9: 00
A.M One provision of the August 30, 1995, pre-trial Order, anong
others, statedthat: "This casew || only be conti nued and renoved

fromthe trial docket for good cause shown. It is under this

standard that the Court considers the Plaintiff's Mdtion to Vacate.
On Oct ober 2, 1995, this casewas called for trial at 9:00 A M

The Def endant appeared by counsel, Bryan MCarthy; however, the

Plaintiff failedto appear. The Court was i nforned by Counsel McCarthy

t hat counsel for Plaintiff hadindicatedthat he was onaflight from



Chi cago that had |l eft at 7: 00 A M and t hat he woul d be | ate for the
trial. This saneinformation was relayedto the Court by t he Courtroom
Deputy. At approximtely 9:22 A.M, this case was agai n call ed for
trial, and the Plaintiff was not present. The Court, havi ng had no
further word fromthe Plaintiff, found that the case should be
dism ssed for failure of the Plaintiff to prosecute.

| n support of its previous Order of dism ssal inthis case and
deni al of theinstant Motionto Vacate, the Court woul d state that it
finds that the Plaintiff has not shown good cause why thi s case shoul d
be reinstated and re-entered onthe trial docket. It is apparent that
Plaintiff's counsel was aware at | east three days prior totrial that
he woul d be unable to secure atinely flight from Chicago on the
nmorni ng of thetrial. Rather than attenpt to secure aflight the night
beforethetrial or torequest acontinuance, Plaintiff's counsel chose
t o excuse hi s absence by an announcenent to Def endant's counsel and to
a Court Clerk that he woul d be | ate, although he woul d arrive at sone
ti me during the norni ng of Cctober 2. Further, the Court notes that,
inhis Mtionto Vacate, Plaintiff's counsel asserts that he arrivedin
t he Courtroomat 9:20 A M Accordingto Court records, the Court was
still insessionat 9:20 AM As such, the Court nust findthat the
assertion in the Motion to Vacate as to the time of arrival of
Plaintiff's counsel is incorrect.

I n concl usi on, the Court finds that, given the undi sputed facts
t aken as a whol e, the Plaintiff has fail edto showgood cause for its
failuretotinely appear at the trial which was schedul ed nore t han 30
days i n advance.

ENTERED: OCTOBER 24, 1995.



/'s/ GERALD D. FI NES
United States Bankruptcy Judge



