I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7

KATHERI NE HAYNES, )
) No. BK 92-50410

Debtor(s). )

OPI NI ON

In this chapter 7 proceedi ng, debtor has |listed as exempt a
personal injury claimin the anount of $7,500.00. Debtor has al so
schedul ed as exenpt a disability claimfor "100% " Both t he personal
injury claimand the disability claimarise out of a state court
conplaint filed by debtor for injuries she sustainedin an autonobile
accident. Accordingto debtor's schedules, the conplaint is still
pending in state court.

Illinois lawallows a debtor to cl ai mas exenpt "a paynent, not to

exceed $7, 500 i n val ue, on account of personal bodily injury of the

debtor...." Ill. Rev. Stat. ch. 110, 112-1001(h)(4) (enphasi s added).*

1nits entirety, paragraph 12-1001(h) provides that the
follow ng property is exenpt:

(h) The debtor's right to receive, or property that is
traceabl e to:

(1) an award under a crime victim s reparation | aw,

(2) a paynment on account of the wongful death of an
i ndi vi dual of whom the debtor was a dependent, to the extent
reasonably necessary for the support of the debtor;

(3) a paynent under a life insurance contract that insured
the life of an individual of whomthe debtor was a dependent,
to the extent reasonably necessary for the support of the
debt or or a dependent of the debtor; and

(4) a paynent, not to exceed $7,500 in value, on account of



Whil e the exenption for personal injuries is
thus limted to $7,500.00, Illinois also provides an unlimted
exenption for "adisability, illness, or unenpl oynent benefit...."
IIl. Rev. Stat. ch. 110, 9Y12-1001(g)(3).2

Inthe pending state court action, debtor contends t hat she has
suffered a "permanent disabling injury” to her spinal colum as a
result of the autonobile accident. It is debtor’'s positionthat the
dol |l ar anmpbunt attributableto her "disability"3is entirely exenpt as
a"disability benefit” under Illinoislaw The trustee contends that
t hat amount constitutes just one el ement of danages inwhat is clearly

atort claim and as such, is subject tothe $7,500.00 linmtation set

personal bodily injury of the debtor or an individual of whom
t he debtor was a dependent.

(5) any restitution paynents made o persons pursuant to the
federal Civil Liberties Act of 1988 and the Aleutian and
Pribil of Island Restitution Act.

’2ln its entirety, paragraph 12-1001(g)(3) provides that the
foll owi ng property is exenpt:

(g) The debtor's right to receive:

(1) a social security benefit, unenploynment
conpensation, or public assistance benefit;

(2) a veteran's benefit;

(3) a disability, illness, or unenploynment
benefit;

(4) alinmony, support, or separate nmaintenance,
to the extent reasonably necessary for the
support of the debtor and any dependent of the
debt or.

SAccording to debtor, Illinois requires verdict forns that
item ze the various elenments of damages, such as pain and suffering,
| ost wages, nedical costs, and disfigurenment and disability.
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forth in paragraph 12-1001(h)(4).

The question this Court nust deci de, therefore, i s whether debtor
isentitledto exenpt part of her damages (that anount attri butableto
her "disability") under thelllinois exenptionstatute for "disability,
i Il ness, or unenpl oynent benefit[s].” Ill. Rev. Stat. ch. 110, f12-
1001(g)(3). The parties have not cited, and the Court was unableto
find, any cases addressing this issue. However, 11 U.S. C. 8522(d), the
st at ut e governi ng f ederal exenptions, contains provisions simlar to
those foundinthelllinois exenptionstatute. Thus, while debtor's
exenptions must ultimtely be determ ned inaccordancewithlllinois
| aw, a revi ewof those cases di scussing and i nterpretingthe federal
exenption scheme i s hel pful in resolving the i ssue now before the
Court.

Section 522(d)(11) (D) provides that a debtor nay exenpt "a
paynment, not to exceed $7, 500, on account of personal bodily injury,

not i ncl udi ng pai n and suffering or conpensati on for actual pecuniary

loss...." 11 U S.C 8522(d)(11)(D).#* Section 522(d)(10)(C contains
| anguage identical tolll. Rev. Stat. ch. 110, 712-1001(g)(3), and
provides that a debtor nmay exenpt "a disability, illness, or

unenpl oynment benefit." 11 U. S. C. 8522(d)(10)(C). Thelegislative
hi story to sections 522(d)(10) and (11) provides:

4Unli ke the Illinois statute, section 522(d)(11) (D) excludes
from exenption amunts awarded for pain and suffering and for actua
pecuniary loss. Also, section 522(d) provides an exenption for "a
payment in conpensation of |oss of future earnings of the debtor...."
11 U.S.C. 8522(d)(11)(E). The Illinois exenption statute has no
simlar provision specifically exenpting conpensation for "loss of
future earnings."



Par agr aph (10) exenpts certain benefits that are
akin to future earni ngs of the debtor. These

i ncl ude soci al security, unenpl oyment
conpensation, or public assistance benefits,
veterans benefits, disability, illness or

unenpl oyment benefits....

Paragraph (11) allows the debtor to exenpt
certainconpensationfor | osses. These incl ude
crime victim s reparation benefits, w ongful
deat h benefits (with areasonably necessary for

support limtation), |lifeinsurance proceeds ...
conpensation for bodily injury, not including
pain and suffering ... and loss of future
earni ngs paynents (support limtation).

H R 595, 95th Cong., |st Sess. 361-62 (1977) (enphasis added).
Two cases di scussing the rel ati onshi p bet ween secti ons 522(d) (10)

and (11) are Matter of Evans, 29 B.R 336 (Bankr. D.N J. 1983) andln

relaBelle, 18 B.R 169 (Bankr. D. Me. 1982). Both cases involvedthe
guesti on of whet her debtors nmay exenpt worker's conpensati on awar ds as
a "disability, illness, or unenploynment benefit" under section
522(d) (10)(C). Ineach case, the court hel dthat worker's conpensati on
benefits are akin to future earnings and exenpt wi thout Iimt under

section 522(d)(10)(C). See Matter of Evans, 29 B.R at 339; Inre

LaBelle, 18 B.R at 171. While the instant case does not involve
wor ker' s conpensati on paynents, the di scussion and anal ysi s of sections
522(d) (10) and (11) in Evans and LaBelle is rel evant.

The court inEvans first noted that "[a]lthough both [sections]
522(d) (10) and (11) were Congressionally i ntended to conpensate for a
| oss of future income, Congress nmust have i ntended a distinction

bet ween them " Matter of Evans, 29 B.R at 337. The court then

concluded, "The entire tenor of 8522(d)(11) relates to tort

conpensation, i.e., crinevictims reparation, |ifeinsurance paynents,
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bodily injury and | oss of future earnings.... Therefore, section

522(d) (11) i s nost reasonably interpreted as applyingto general tort-
related awards...." |d. at 339 (enphasis added). Simlarly, the court
in LaBel |l e expl ai ned:

[ P] aragraphs (11) (D) and (E) deal with recoveries
for | osses, whichin soneinstances coul d anount
to hundreds of thousands of dollars and greatly
exceed an amount reasonably necessary for the
support of the debtor and his dependents;

par agraph (10) (C) exenpts certain benefits t hat
are strl ctIy "akin to future earnings of the
debt or.

In re LaBelle, 18 B.R at 170.

Inre Buchhol z, No. 91-02345S, 1992 LEXI S 1321 (Bankr. WD. | owa

May 28, 1992) further supports the concl usi on reached by the courtsin
Evans and LaBel | e. |nBuchhol z, the debtor had recei ved $3, 000. 00 i n

settl enment of a personal injury suit.> Debtor clainedthe settlenent
noni es exenpt as a "disability benefit” under | owa | aw, and t he trustee
obj ected. After reviewing the legislative history of sections
522(d) (10) and (11) (there were no cases interpreting the lowa | awnor
any |legislative history on which to rely), the court concl uded:

The | awmakers' use of the term "disability
benefit" does not call to m nd thoughts of atort
recovery. "Benefit" has been defined as
"payments made or entitlenments available in
accord wi t h a wage agr eenent, i nsurance contract,
or public assistance program’ ... and as "a
paynent or ot her assi stance gi ven by an i nsurance
conpany, nutual benefit society, or public
agency. " Bl ack's Law Dictionary defines
"benefit" as "financial assistance receivedin

SAt the time the suit was settled, no determ nation was made as
to how nmuch of the settlenent proceeds were attributable to past
medi cal bills and pain and suffering, in contrast with anticipated
medi cal bills and future pain and suffering. |In re Buchholz at *1.
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ti me of sickness, disability, unenpl oynent, etc.
ei ther frominsurance or public prograns such as
soci al security...." The use of the term
"benefit" seems to |limt the exenption to
contractual entitlements, not tort recoveries.
Id. at *5. The court sustained the trustee's objection, holdingthat
the l owa statute exenpting di sability benefits "does not exenpt tort
recoveries for bodily injury." ld.

The Court agrees with the reasoning set forth in Evans,
LaBel | e and Buchhol z.® There is an obvious distinction between
par agr aphs 12-1001(g) and 12-1001(h) of the Illinoi s exenption stat ute.
Paragraph (g), |ike section 522(d)(10) of t he Bankruptcy Code, exenpts
paynents that are akinto future earnings. Paragraph (h), |ike section
522(d) (11), provi des separate and di sti nct exenpti ons for paynents t hat
are i ntended to conpensate for | osses. The statutory schene suggests
t hat paragraph 12-1001(g) (3), which exenpts "disability, illness, or
unenpl oynent benefits,” was not i ntended to exenpt tort recoveries for
bodily i njury.” The danmages, if any, recovered by debtor i nthe instant

case are clearly "on account of personal bodily injury."” As such,

debtor's exenptionislimtedto $7,500.00 pursuant tolll. Rev. Stat.

The Court makes no determination with respect to the central

issue in Evans and LaBelle, i.e., whether worker's conpensation
paynments are nore properly characterized as disability benefits or
paynments received "on account of personal bodily injury.” That issue

is not before the Court in the instant case.

I'n addition, there are strong policy reasons for not adopting
debtor's position. Allow ng debtor a 100% exenption for that portion
of the damages attributable to her "disability" would encourage
parties, in the future, to structure their settlenment agreenments so
that all or nost of the damages are terned "disability paynments.”
This would clearly frustrate the purpose of Ill. Rev. Stat. ch. 110,
112-1001(h)(4), which limts exenptions on paynents received for
personal bodily injuries to $7,500. 00.
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ch. 110, 912-1001(h)(4).
Accordingly, for the reasons stated, thetrustee's objectionto

exenption, filed July 2, 1992, is SUSTAI NED.

/'s/ Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Oct ober 26, 1992




