I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
HEARTLAND FOOD AND
DAI RY DI STRI BUTORS, | NC.,
Case No. 99-40832
Debt or (s) .
LAND- O- SUN DAIRIES, L.L.C
Plaintiff(s), Adv. No. 99-4122
V.
HEARTLAND FOOD AND
DAI RY DI STRI BUTORS, | NC.,
W LLI AM E. CRGCSS,
and TIM A. PRI BBLE,

Def endant (' s).

OPI NI ON
This case is before the Court on two related matters: (1)
a motion for reconsideration filed by Land-O Sun Dairies, L.L.C
(L.L.C. or plaintiff), asking the Court to reconsider its order

of Septenber 1, 2000, in which the Court dismssed L.L.C."s

conpl aint as barred by the doctrine of res Judicata, and (2) an
affidavit of attorney Daniel Bradley submtted by L.L.C
following entry of the Court's order dismssing L.L.C's
conplaint. Upon review of the notion for reconsideration, the
Court finds that, with one exception, it raises no issues not

previously considered or ruled upon by the Court. As to all



i ssues previously determ ned, the Court stands by its decision
of Septenber 1, 2000.

A full recitation of the history of this case is set forth
in this Court's opinion of September 1, 2000. For the sake of
brevity, only facts pertinent to the newy raised matters will
be outlined here.

In 1997, Land-O-Sun Dairies, Inc. (lInc.), a corporation
separate from but related to L.L.C., filed suit against
def endants Heartl and Food and Dairy Distributors, Inc., WIIliam
E. Cross and TimA. Pribble in Illinois state court. On March 6,
1998, the presiding judge, Honorable Don Foster, entered an
order in which he denied Inc.'s request to anend its conpl ai nt
to substitute L.L.C. as plaintiff and dism ssed Inc."'s conpl ai nt
because Inc. |acked l|egal capacity to sue in Illinois. This
order was never appeal ed.

On March 9, 1998, L.L.C. filed a new conplaint against the
def endants in state court that was virtually identical to the
earlier dismssed conplaint filed by Inc. The defendants
responded to the new lawsuit on April 7, 1998, filing a notion

to dismss on grounds wholly unrelated to the res judicata

ef fect of the March 6, 1998, order disnmissing the first lawsuit.!?

I'n their notion to dism ss, the defendants argued: (1)
although L.L.C. referred to itself as a corporation throughout
the conplaint, it |acked | egal capacity to sue in Illinois
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The plaintiff nmoved to anend the conplaint on April 15, 1998, to
correct the problens raised in the motion to dismss. On April
17, 1998, Judge Foster ruled on both motions, granting and
denyi ng each in part, and allowi ng the plaintiff further time to
anend the conplaint to “cure the pleading insufficiencies” that
remai ned.

After the plaintiff amended the conplaint, the defendants,
on Cctober 16, 1998, filed a notion to dismss the amended

conplaint raising, for the first tinme, the res judicata effect

of the March 6, 1998, order dism ssing the first lawsuit.? 1In
an order filed on COctober 24, 1998, Judge Foster granted the
notion and di sm ssed the anmended conplaint "[f]or the reasons
stated in [d]lefendants' [motion."™ However, at a hearing

conduct ed on Novenber 20, 1998, a different judge, Honorable Leo

because, contrary to state law, its nanme contained no indicia
of corporate status; (2) the allegations of the conplaint, and
exhibits attached to the conplaint to prove the existence of a
contract between the plaintiff and the defendants, reflected
that L.L.C. was a stranger to the alleged contract; and (3)
the plaintiff failed to state a cause of action for breach of
contract.

2Al t hough the bul k of the defendants' notion to disniss
centered on their res judicata argunment, the defendants al so
argued that the conplaint failed to state a cause of action
for breach of contract; that it failed to allege sufficient
facts to show that L.L.C., rather than Inc., was the true
party to the alleged contract; and that, as to two counts, it
failed to allege facts to support personal liability on the
part of Cross and Pribble.




Desnmond, vacated the order of dism ssal as having been entered
in error. Judge Desnmond then proceeded to deny defendants’
notion to dism ss and, in a witten order entered on Decenber 1,
1998, set forth his determ nation that there had been no prior
adj udi cation on the nmerits and that the conplaint stated a cause
of action.

The second | awsuit was subsequently renpoved to this Court.
At the tinme of renoval, a notion by the defendants for
reconsi deration of Judge Desnond's order was pending. In
opposi ng the defendants' notion in this Court, the plaintiff
contended t hat Judge Foster's dism ssal of the first [awsuit was
qualified by his statement that L.L.C. should file a new
conplaint in its own nane. There was, however, no support for
L.L.C."s contention in the record. Accordingly, the Court
schedul ed an evidentiary hearing to consider the defendants’
nmotion and, at that time, specifically directed the parties to
provide the Court with transcripts of any state court hearings
bearing upon (1) the March 6, 1998, dism ssal order and (2) “the
judge's statement that [L.L.C.] could proceed with filing a
awsuit onits own behalf.” (Order and Notice, June 23, 2000, at
2.)

At the evidentiary hearing conducted July 12, 2000,

plaintiff's counsel advised the Court that no transcripts



existed of the state court hearings. Counsel stated that
al though he did not represent plaintiff inthe first lawsuit and
was not present at the hearing on March 6, 1998, he had
contacted plaintiff's former counsel but was unable to obtain
any transcripts. Accordingly, counsel declared, 'what you have
is what you get as far as the pleadings and orders of the

[state] court [are concerned]." Followi ng counsel's assertion

in further argunent, that the judge at the March 6, 1998,
hearing told plaintiff to “just refile your lawsuit,” this Court
specifically adnmoni shed counsel that it didn't “have anything in
the record to indicate that's what the state court judge said at
all.”3 Plaintiff's counsel had no response to the Court's
statement and did not at that time or at any time after the
hearing on July 12, 2000, seek leave of Court to present
alternative nmeans of proof concerning Judge Foster's purported
statenment at the March 6, 1998, heari ng.

On Septenmber 1, 2000, the Court entered its order granting

def endants' notion for reconsideration and dismssing L.L.C."'s

conplaint on res judicata grounds. In its acconpanyi ng opi ni on,

the Court noted that it “mght have ruled differently” had

By contrast, defendants' counsel, who was present at the
March 6, 1998, hearing, told the Court that she did not recal
Judge Foster “advising [the plaintiff] how to correct [its]
probl em”



counsel for L.L.C “present[ed] evidence of the state court
judge's alleged statenent [at the March 6, 1998, hearing] that
L.L.C. could file a new conplaint following dismssal of the

conplaint filed by Inc.” Land-O Sun Dairies, L.L.C. v. Heartl and

Food and Dairy Distrib., Inc., Adv. No. 99-4122, slip op. at 14

(Bankr. S.D. Ill. Septenber 1, 2000).

Plaintiff then filedthe present notion for reconsi derati on,
arguing, for the first time, that Judge Foster's April 17, 1998,
order allowing L.L.C. to anend its conplaint proved that he did
not intend his earlier order of March 6, 1998, to be an
adjudication on the nerits. Plaintiff's notion pronpted this
Court, on Septenber 13, 2000, to request a copy of a particular
state court order referred to in the court's mnutes of the
second lawsuit. On Septenber 20, 2000, plaintiff submtted a
copy of the pertinent order.4 |In addition, wthout seeking or
obtaining | eave of court, plaintiff attached to its response the
affidavit of attorney Dani el Bradley, who represented plaintiff
in the first lawsuit and was present at the March 6, 1998
hearing. M. Bradley's affidavit was offered to prove that Judge
Foster had orally qualified his March 6, 1998, dism ssal order.

The Court turns initially to the propriety of raising new

4Thi s order, entered by Judge Desnond on December 1, 1998,
was part of the record already. The Court requested a copy to
clarify certain mnutes of court in the state court |awsuit.
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arguments and introducing evidence for the first time in a
notion for reconsideration.®> Rule 59(e) of the Federal Rul es of
Civil Procedure governs nmotions for reconsideration. I n
applying this rule, courts have consistently |limted the scope
of matters to be addressed on reconsideration, allow ng such
notions only to correct manifest errors of |law or fact and to

consi der newly discovered evidence. See Mduro v. Shell O Co.

91 F. 3d 872, 876 (7th Cir. 1996); King v. Cooke, 26 F. 3d 720,

726 (7th Cir. 1994), cert. denied, 514 U.S. 1023 (1995). This

l[imtation is designed to ensure finality and to prevent the
practice of a losing party examning a decision and then
“plugging the gaps” of an adverse ruling wth additional

evi dence. Nakano v. Jam e Sadock. Inc., No. 98 Civ. 515, 2000 W

1010825 at *1 (S.D.N. Y. July 20, 2000); see Navarro v. Fuji

Heavy lIndustries, Ltd., 117 F.3d 1027, 1032 (7th Cir. 1997),

cert. denied, 522 U.S. 1015 (1997). Thus, a litigant may not use

a motion for reconsideration to advance new argunments or

i ntroduce evidence that could have been presented to the court

prior to judgnent. Mdrro v. Shell Ol Co., 91 F. 3d at 876.

Contrary to the policies governing Rule 59(e) notions,

SRul e 59(e), setting forth the tinme for filing a notion
“to alter or anend judgnent,” is made applicable to bankruptcy
proceedi ngs by Rule 9023 of the Federal Rul es of Bankruptcy
Procedure. See Fed. R Civ. P. 59(e); Fed. R Bankr. P. 9023.

7



plaintiff here asks the Court to reconsider its decision based
on a new argunment concerni ng Judge Foster's April 1998 order, as
well as an affidavit offered to prove that Judge Foster orally
qualified his March 1998 order dism ssing the first |awsuit.
Both plaintiff’s argunment and its proffered evidence could have
been presented prior to the Court's ruling on Septenmber 1, 2000.

Regardi ng the affidavit, plaintiff was on notice before the
evidentiary hearing on July 12, 2000, that the Court wanted
proof of Judge Foster's alleged oral qualification of the March
6, 1998, dism ssal order. The Court's concern with the absence
of proof on this mtter was reiterated during the hearing
itself. Yet no evidence was offered on this point, either at the
hearing on July 12, 2000, or during the nearly two-nonth
interval before the Court ruled on Septenber 1, 2000.

Consi dering the nunerous opportunities plaintiff had prior
to the Court's ruling to substantiate its all egati on concerning
Judge Foster's dism ssal of the first suit, the Court finds that
the affidavit of former counsel submtted well after the Court's
deci sion cones too late. Plaintiff has provided no explanation
for its failure to present such affidavit earlier, and no reason
is apparent given counsel's statement at the July 12, 2000,
hearing that he had been in contact with plaintiff's former

counsel in an effort to obtain transcripts of the March 6, 1998,



hearing. After this Court, at the July hearing, enphasized the
| ack of any evidence concerning the March 6, 1998, hearing,
plaintiff's counsel neither sought an extension of tine to
obtain such evidence nor sought |eave of court to present
alternative neans of proof. Instead, plaintiff waited until
after the Court's adverse ruling on Septenmber 1, 2000, to

attenpt to provide the needed evidence.®

This is not an instance of evidence that was newy
di scovered follow ng entry of judgnment, but rather an attenpt to

get "two bites at the apple." Navarro v. Fuji Heavy | ndustries,

117 F. 3d at 1032; see Moro v. Shell GO1 Co., 91 F. 3d at 876

| ndeed, i f courts wer e required, on a noti on for
reconsi deration, to consider evidence “newy presented but not
newl y di scovered,” there woul d be two rounds of evidence in many
cases. Navarro at 1032. In this case, it is evident that the
policies of finality of judgnment and the need to bring
litigation to an end, which underlie the limtation on notions
for reconsideration, justify the Court's refusal to consider the

affidavit of Daniel Bradley at this time. Accordingly, the Court

6Al t hough the affidavit of Daniel Bradley was submtted
along with plaintiff's response to the Court's order of
Sept enber 13, 2000, the affidavit was in no way responsive to
the Court's order.



will strike the affidavit as being beyond the scope of a notion
for reconsideration and will not consider it in ruling on the
plaintiff's notion.”

The Court notes in passing that, evenif it were to consider
the affidavit submtted by plaintiff, the affidavit would be
i nadequat e as evi dence of Judge Foster's alleged qualification
of the March 6, 1998, dism ssal order. Many of the statenents of
attorney Bradley contained in the affidavit are conclusory and
nerely set forth M. Bradley's “understandi ng” and “belief” of
what Judge Foster intended. Plaintiff would have been better
served if counsel had sought to recreate a record pursuant to
the accepted nethods for providing a statenent of proceedi ngs

when a transcript is unavailable.® |n any event, in the absence

The Court |ikewise will not consider the affidavit of
def endants' counsel, Panela Lacey, which was filed on
Sept enber 27, 2000, to counter the allegations made in the
affidavit of Daniel Bradley concerning the March 6, 1998,
heari ng.

8According to the rules governing appellate procedure in
federal courts, when the transcript of a hearing is
unavai |l abl e, the appellant should prepare a statenent of the
proceedi ngs by the best avail able neans, including
recollection, and then serve the statenment on the appell ee,
who nay obj ect or propose anendnents. The statenment and any
obj ections or anmendnents nust then be presented to the trial
court for settlenent and approval. See Fed. R App. Proc.
10(c). “[A] nere recital of what happened at an unrecorded
proceedi ng, even if in the formof an affidavit, is not a
substitute for a [Rule] 10 (c) determnation.” Barilaro v.
Consol. Rail Corp., 876 F.2d 260, 263 (1st Cir. 1989).
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of tinmely and adequate evidence, the Court finds no basis upon
which to determ ne that Judge Foster orally qualified his March
6, 1998, dism ssal order.

In its notion for reconsideration, plaintiff additionally
asserts, for the first time, that Judge Foster's April 17, 1998,
order allowing L.L.C. to anmend its conplaint showed that he did
not intend his March 6, 1998, order dism ssing plaintiff's case
to be an adjudication on the nmerits. According to plaintiff's
newl y advanced argunent, had Judge Foster intended the March 6,
1998, dism ssal order to operate in this fashion, he would not
have entered the April 17, 1998, order that allowed the
plaintiff to proceed with the second |awsuit by amending the
conplaint. As in the case of the affidavit, plaintiff offers no
expl anati on why this argunment was not presented prior to the
Court's ruling on Septenber 1, 2000. All of the facts underlying
the argunment were of record earlier, and plaintiff could and
shoul d have raised this point in a tinmely fashion. To consider
plaintiff's contention now would be to allow the plaintiff a
second round of argunent.

Even if the Court were to consider the merits of plaintiff's
argument regarding the April 17, 1998, order, plaintiff does not
prevail. The crux of plaintiff's argunent is that the Court

shoul d exam ne events that transpired after entry of the March
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6, 1998, dism ssal to divine Judge Foster's intent at the tine
that he entered the order. However, Rule 273 of the Illinois
Suprenme Court does not permt such an inquiry. It states:

Unless the order of disnmi ssal or a statute of this
State otherw se specifies, an involuntary dism ssal of
an action, other than a dismssal for |[|ack of
jurisdiction, for inproper venue, or for failure to
join an indispensable party, operates as an
adj udi cation upon the nerits.

11, Sup. C. R 273, Ill. Conp. Stat. Ann. (West 1993)
(enphasi s
added). VWhile this Court was willing, prior to judgnent, to
permt the plaintiff to introduce proof that Judge Foster had
qualified the March 6, 1998, order through contenporaneous, oral
statenments, it is not prepared to engage in a highly conjectural
post nortem

| ndeed, the type of analysis that plaintiff suggests does

not advance its position. Res judicata is an affirmative defense

that, if not raised, is waived. See, e.q., Village of Muywood

Bd. of Fire and Police Commirs v. Dep't of Human Ri ghts, 69S

N.E. 2d 873, 879 (IIl. App. Ct.), appeal denied, 705 N.E. 2d 451
(r1r. 1998); Anmerican Nat'l Bank & Trust Co. of Chicago V.
Vill age of

Li bertyville, 645 N E. 2d 1013,1016 (Ill. App. C.), appeal
deni ed, 652 N.E. 2d 338 (Ill. 1995). At the tinme Judge Foster
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entered the April 17, 1998, order, the defendants had not yet
asserted the defense. It is doubtful that Judge Foster, when

presented with the second | awsuit, woul d have raised sua sponte

the res judicata effect of the earlier dismssal. In addition,

when the defendants did assert the defense, followi ng the
plaintiff's amendment of the conpl aint, Judge Foster entered the
order of October 24, 1998, disnissing the conplaint based, at

| east in part, on the application of the res judicata doctrine.

Al t hough t he Oct ober 24, 1998, order was vacated subsequently by

Judge Desnond, it offers stronger proof than the coountervailing

April 17, 1998, order that Judge Foster intended the March 6,

1998, dism ssal to be an adjudication on the nerits.
Accordingly, for the reasons stated, the Court finds that

the plaintiff's notion for reconsideration should be deni ed.
SEE WRI TTEN ORDER

ENTERED: NOVEMBER 7, 2000

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE
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