I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
HAROLD L. HENNESSEY and ) Under Chapter 12
PRI SCI LLA A. HENNESSEY, )
) No. BK 89-50721
Debt or (s)) )
HAROLD L. HENNESSEY, ) )
Plaintiff) Adv. No. 91-5096
V. )
)
FI RST NATI ONAL BANK OF )
HI GHL AND, )
)
Def endant)
OPI NI ON

Har ol d Hennessey (plaintiff) and Priscilla Hennessey, husband and
wi fe (debtors), enteredintoasalecontract withthe First Nationa
Bank of Hi ghl and (defendant) i n August, 1986. Under the terns of the
contract, plaintiff and Priscilla Hennessey agreed to buy from
def endant certain farm and, naterial s for conpl eti on of a house, farm
equi pment and hayl age! for the sumof $275, 000. 00, with def endant
fi nanci ng t he sumof $274, 000. 00.2? Debt ors' paynent of the $274, 000. 00

The sale contract itself is silent on the purchase of hayl age.
As evi dence of the hayl age contract, plaintiff has attached as an
exhibit to the conplaint a prom ssory note and security agreenent
dated November 19, 1986. The note and security agreenment give
def endant a security interest in, inter alia, a nunber of tons of
hayl age in exchange for a loan in the anmount of $14, 450.00. For
pur poses of this notion, the Court will assune, as alleged in the
conplaint, that the parties entered into a contract for hayl age as
part of the sale in August, 1986.

°The sal e was financed through a contract for deed which was
paid of f when debtors entered into a note, security agreenent and
nort gage dated Decenber 23, 1988 obligating themto repay defendant
$221, 486. 55.



was secured by the farm and, by debtors' dairy
cattle, and by all of their dairy and farm equi pment.

Unfortunately, after the Hennesseys took possession of the
property on COct ober 11, 1986, they found that, with respect tothe farm
equi pnment and hayl age, t he conpl et ed sal e was not all they had hoped it
woul d be. As aresult, nore than five years | ater, on Novenber 19,
1991, plaintiff filed a cause of actioninthe Circuit Court for the
Third Judicial Grcuit in Mdison County, Illinois chargi ng def endant
wi th breach of contract.

The five year | apse does not refl ect a periodof total inactivity
or indifference by the debtors concerning the contract w th def endant.
To the contrary, on Decenber 7, 1989, the Hennesseys filed for
protecti on under chapter 12 of t he Bankrupt cy Code and t heir dispute
wi t h def endant was brought up i nthe bankruptcy case. Defendant fil ed
a cl ai magai nst the estate on February 27, 1990, % and, after the give
and t ake of negoti ations, a plan was confirnmed on Cctober 12, 1990 and
subsequent |y amended. Debtors continue to nake payments under the pl an
today. Accordingly, when plaintiff sued defendant for breach of
contract in state court, defendant renoved the lawsuit to the

Bankruptcy Court and filed the notionto dismssthe conplaint whichis

3Def endant's proof of claimreveals a claimin the anount of
$403, 456. 77 plus accruing interest and attorney fees representing an
amal gam of vari ous nortgages, notes and security agreenents
coll ateralized by, anong other things, debtors' farm and and all of
debtors' now owned and after acquired machinery, equipnent, feed and
grain and any and all proceeds of the collateral. The obligation to
pay defendant under the note, security agreenent and nortgage dated
Decenmber 23, 1988, see supra note 2, represents part of the claim
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t he subj ect now at hand. *

Def endant rai ses several argunents in support of di sm ssal of the
conplaint. These are: (1) defendant did not breach t he equi pment
contract because it fully perfornedthe equi pnent contract by tendering
toplaintiff all "sweep arns, augers, notors and rel at ed equi pnent" as
prom sed; 2) def endant di d not breach t he hayl age contract because
t here was no contract for the sale of haylage but only a | oan and
security agreenent with the hayl age as collateral; (3) the conplaint is
barred by the four year statute of [imtations applicabletothe sale
of goods under Article 2 of Illinois' UniformComercial Code (UCC),
I1l1. Ann. Stat. ch. 26, para. 2-725(1) (Smth-Hurd 1963); (4) the
conplaint is barred by equitable estoppel because defendant
detrinmentally reliedonplaintiff's failureto disclose or assert his
breach of contract clains during the pendency of the Hennesseys'
bankruptcy case; (5) the conplaint is barred by judicial estoppel
because plaintiff's conplaint is contrary to his treatnment of the cause
of action as undisputed during the pendency of the Hennesseys'
bankruptcy case; (6) the conplaint is barred by the doctrine of res
judi cata because plaintiff failedtoreserve the cause of actioninthe
Hennesseys' confirmed pl an of reorgani zati on whichis afinal judgnent;
and (7) the conplaint is barred by the five year statute of limtations
for oral contracts, Ill. Ann. Stat. ch. 110, para. 13-205 (Sm th-Hurd
1984) .

‘Def endant nmoves for dism ssal for failure to state a cl ai mupon

which relief can be granted under Rule 12(b)(6) of the Federal
of Civil Procedure and Rule 7012(b) of the Federal Rul es of
Bankruptcy Procedure.

Rul es



The Court construes anotionto dism ss as anotionfor summary
j udgnment when matters outside the pl eadi ngs are presented to and not
excluded by the Court. Fed. R Bankr. P. 7012(b);
Fed. R Civ. P. 12(b). In addressing several of defendant's argunents
for dism ssal, both parties have asked the Court to take judici al
noti ce of docunents filedin debtors' bankruptcy case | eadi ng up to and
followng the confirmation of debtors' chapter 12 plan of
reorgani zation. Additionally, plaintiff has noved for |eave to
suppl ement therecordwith aletter dated Oct ober 29, 1990 witten by
def endant ' s forner counsel tothe Hennesseys' former counsel, and t he
Court today, over defendant's objection, grants plaintiff's notion.
Accordingly, since matters outsidethe pleadings will be consi dered by
t he Court, defendant's notionto dism ss shall betreated as one for
summary j udgnment and di sposed of as provided in Rul e 56 of the Federal
Rul es of Civil Procedure.> Moreover, since, as will be discussed

bel ow, t he Court has determ ned that defendant is entitledto sumary

Rul e 12(b) of the Federal Rules of Civil Procedure provides
t hat when a notion to dismss is treated as a notion for summary
judgnment, the parties shall be given reasonabl e opportunity to
present all pertinent material. However, fromthe inception of this
matter, both parties have presented matters outside the pleadings and
these matters have not been excluded by the Court. Furthernore, the
parties have dealt with the notion as a notion for summary judgnment,
plaintiff has, in fact, referred to the notion as one for sunmary
judgnment (letter fromR Dan Wnnett to the Court of March 17, 1992,
at 2), there are no "potentially disputed material issues of fact,"
Farries v. Stanadyne/Chicago Div., 832 F. 2d 374, 377-78 (7th Cir.
1987), and the Court can conceive of no harmor surprise to either
party that would result from conversion of the notion to one for
sunmary judgnment. See, e.g., 5A Charles AL Wight & Arthur R
MIler, Federal Practice and Procedure: Civil 2d 8§ 1366, at 506 &
n.26 (1990). Accordingly, the Court concludes that the parties have
been afforded the reasonabl e opportunity contenplated by Rule 12(b).
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j udgnment because t he confirnmed pl an has res judi cata effect and bars
t he conpl ai nt, the Court will address hereafter only those facts and
argunents directed to this issue.®

The conpl ai nt before the Court isintwo counts. Inthe first
count, plaintiff alleges that def endant breached t he contract descri bed
above by failingto provide "certainitens of personalty and chattel

" pursuant to aclauseinthe contract which states, in pertinent
part: "All sweep arns, augers, notors and rel at ed equi pnment owned by
seller will remain.” Specifically, plaintiff alleges that whenthe
Hennesseys t ook possession of the farm there was a Hercul es unl oader
in the harvester silo rather than the rebuilt Goliath unl oader
def endant had represented woul d be there. Simlarly, there was no
swi ng armassenbly at all when t he Hennesseys t ook possessi on al t hough
def endant had represented that there was a conpl ete swi ng ar massenbl y
in the harvester silo.

InCount I'l, plaintiff alleges that defendant further breached the
contract described above by failing to provide the Hennesseys at
possession with the quantity of hayl age agreed to by the partiesin
their contract. Plaintiff contends that the amount of haylage inthe

silos fell substantially short of the amounts set forth in the

°As a prelimnary nmatter, at the hearing on the nmotion to
dism ss, the Court granted both parties five days to submt
addi tional authority to support their respective positions.
Plaintiff's menorandum was submtted for filing two days late. The
Court granted plaintiff's nmotion to file the nmenmorandum i nstanter
prior to receiving defendant's objection to the late filing.
However, the Court finds that defendant is not prejudiced by the
Court's consideration of the menorandum and overrul es defendant's
obj ecti on.



contract.

Def endant argues that plaintiff's conplaint is barred by the
doctrine of res judi cata because the confirmed pl an, and subsequent
amendnment s appr oved by the Court, operate as afinal judgnent as to all
matters whi ch were, or coul d have been, litigated between the parties.
Sincetheright topursuethelitigationover the unloader, the sw ng
arm assenbly and t he hayl age was not reserved by debtors in the
confirmed plan or i n post-confirmati on anendnents, it is precluded.
Plaintiff, however, contends that the parties did, infact, intendto
reserve debtors' right tolitigate over non-delivered farmequi pnent
but negl ected, t hrough i nadvertence, to i nclude t he necessary provi sion
in the confirmed plan.

A reference to the dispute with defendant over the unl oader
appears on schedul e A-2 of debtors' bankruptcy schedul es. There,
debt ors state that defendant's cl ai min the anmount of $403, 556. 77 [ si c]
secured by | and, equi prent, machinery, inventory and livestockisin
di spute "as to silage unl oader fromsale." Debtors never nention

di sputes over the swing arm assenbly and haylage in their schedul es.”’

I'n fact, debtors fail to nention the cause of action on their
schedul es of assets where they are called upon to list, inter alia,
all "[c]ontingent and unliquidated clainms of every nature, including
counterclains of the debtor"™ and "(p)roperty of any kind not
ot herwi se schedul ed. "

Debtors' failure to advise defendant of the inpending |awsuit
over the swing arm assenbly and the haylage is grounds to grant the
nmotion for summary judgnent on the basis of equitable estoppel and
judicial estoppel as to these itens. E.qg., Oneida Mtor Freight,
Inc. v. United Jersey Bank, 848 F.2d 414, 416-20 (3rd Cir.), cert.
deni ed, 488 U.S. 967 (1988); In re Hoffman, 99 B. R 929, 934-36 (N.D
lowa 1989); In re Wckersheim 107 B.R 177, 182 (Bankr. E.D. Ws.
1989).




The only ot her nmention of the disputeintherecordisinaplan
provi sion dealing with the treatnment of defendant's clai mwhich states,
inpertinent part: "It is unclear at this tinmeto what extent the Bank
is obligated to the Debtor for a silage unl oader m ssing fromthe
farnmstead at the ti me Debt or acquired the property fromthe Bank."
Thi s st at ement appears in debtors' Chapter 12 Pl an of Reorgani zati on
filed March 8, 1990, was obj ected t o by def endant on April 3, 1990, 8
reappears i n debtors' Arended Chapter 12 Pl an of Reorgani zation fil ed
June 20, 1990 and in their Second Anmended Chapter 12 Plan of
Reor gani zati on fil ed August 3, 1990, was obj ected to by def endant on
August 15, 1990, ° and i s absent fromdebtors' Corrected Second Arended
Chapter 12 Pl an of Reorgani zation fil ed Cctober 10, 1990. !° Debtors'

Corrected Second Anended Chapter 12 Plan of Reorgani zation was

8Par agraph 8 of defendant's objections states: "The [First
Nat i onal Bank of Hi ghland] has no obligation to Debtors for any
sal vage unl oader.™

Par agraph 4(c) of defendant's objections states: "The Bank
t akes exception and objects to the narrative portion related to the
UCC-2 claimon the grounds that the Bank is not obligated to Debtors
with respect to any 'm ssing unl oader."”

0The Corrected Second Amended Chapter 12 Plan of Reorganization
states as to defendant's UCC-2 claim "See paragraphs 4 and 5 of
attached Stipulation, Exhibit A" It states as to defendant's UCC-3
claim "See attached Stipulation which is agreed to by the parties
which is attached hereto and incorporated by reference as Exhibit A
to this Corrected Second Amended Pl an of Reorganization." The
Stipul ation and Agreed Order (Exhibit A), filed with the Court on
Cct ober 12, 1990, is silent as to the dispute over the unl oader. On
Cct ober 12, 1990, the Court approved the Stipul ation and Agreed Order
and ordered as follows: "The above-referenced Stipulations shall be
and are hereby made a part of the Plan, which shall, in all other
respects, remmin unchanged."”



confirmed by order entered Cctober 12, 1990. Thereafter, debtors noved
two tinmes to nodi fy the confirned plan. However, neither amendnent had
anythingtodowththe di spute over the unl oader, or for that matter,
with the swing armassenbly or haylage.' In fact, there are no
ref erences whatsoever in any version of the plan, or its post-
confirmation amendnents, to di sputes over a swi ng armassenbly or
hayl age.

Plaintiff, however, to support his argunent that the parties
intended to reserve debtors' right tolitigate over non-delivered farm
equi pment, directs the Court to the inclusionof the provision dealing
with the unl oader inthe three versions of theplanleadinguptothe
fourth, confirmed versionandto aletter dated Cctober 29, 1990 from
def endant' s f ornmer counsel to debtors' former counsel. Thisletter
di scusses counsel s' negoti ati ons over defendant's objectionstothe
third version of the plan (the Second Anmended Chapter 12 Pl an) whi ch

culmnated in the fourth, confirmed version. In the letter,

10n COctober 24, 1990, debtors filed a notion to anend the
confirmed plan and the Stipulation and Agreed Order entered Cctober
12, 1990 to correct matters which they alleged failed to accurately
reflect their agreement with defendant. Defendant's objection to the
amendnent was resolved at a hearing on Novenber 15, 1990 and an
Amended Stipul ati on and Agreed Order was entered on Decenber 19,
1990. Neither the notion to amend nor the Anmended Stipul ati on nmade
any reference to correcting the plan to include the provision dealing
with the dispute over the unl oader.

On April 16, 1991, debtors again noved to nodify the confirnmed
pl an. Defendant's objection to the anendnent was resolved at a
hearing on May 23, 1991 and a First Amended Stipul ati on and Agreed
Order was entered on June 24, 1991. Again, no reference was nmade in
the notion to anend or in the First Amended Stipulation to the
di spute over the unl oader.



def endant's fornmer counsel states:

[ Debtors' counsel] and | were negotiating from

t he standpoi nt that the Second Anended Chapter 12

Pl an woul d r emai n unchanged except to t he ext ent

it would be nodifiedby our Stipulation. Thisis

borne out by Paragraph A of the Order stating

that the plan "shall, in all other respects,

remai n unchanged. "
Plaintiff arguesthat thisletter reveals the parties' intent that the
provi sion dealing with the unl oader be retainedinthe confirned plan
and rai ses a question of fact precludi ng summary judgnent.'? But,
not abl y, debtors have never noved for postjudgnent relief to correct
what they claimwas an inadvertent om ssion fromthe confirnmed plan.

Rul e 7056 of the Federal Rules of Bankruptcy Procedure,

i ncorporating Rul e 56(c) of the Federal Rul es of Civil Procedure,
states that summary judgnent is appropriate when the pl eadi ngs,
depositions, answers to i nterrogatories, and adm ssions on file,
together with any affidavits, showthat thereis no genuineissueasto
any material fact and that the noving party is entitledtojudgnent as

amatter of | aw. Every reasonabl e factual inferenceis madein favor

of the party opposi ng summary j udgnent, O opMaker Soil Services, |lnc.

v. Fairmount State Bank, 881 F. 2d 436, 438 (7th G r. 1989) (citingln

re Wl dman, 859 F.2d 553, 556 (7th Cir. 1988)), and all reasonabl e

doubt about the existence of genuine issues of material fact is

resol ved agai nst the noving party. Andersonv. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986). The motion is granted only if the

2Pl ainti ff never addresses the question of whether the parties
i ntended the disputes over the swing arm assenbly and the hayl age to
be reserved for future litigation.
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instrunments offered the courtfail to show a genuine issue of

material fact. CropMaker Soil Services, Inc. v. Fairnount State Bank,

881 F.2d at 438 (citingCelotex Corp. v. Catrett, 477 U.S. 317 (1986)).

Nonet hel ess, the sinpl e assertion of afactual di spute cannot def eat

the motion. 1d. (citing Anderson v. Liberty Lobby, Inc., 477 U S.

242) .

Here, plaintiff contends that a genui ne i ssue of materi al fact
precl udes summary j udgnment because the parties are in di spute over
whet her or not the provision dealingwththe unl oader controversy was
intentionally or inadvertently omtted fromthe confirnmed plan.
However, the Court finds that the assertion of this disputeis of no
consequence. As di scussed bel ow, the Court hol ds t oday t hat def endant
isentitledto sunmary judgnment because plaintiff never botheredto
correct any om ssion fromthe confirmed pl an and t hat pl an has res
judicata effect as to all matters which were or could have been
litigated prior to confirmation.

I n reaching this conclusion, the Court first nust detern ne
whet her state or federal res judicatalawapplies. Tothis end, the
Court | ooks tothe foruminwhichtheinitial Iitigationwas brought.
Wiere t he prior adjudicationwas infederal court, federal res judicata

lawis controlling. Inre Energy Co-op., Inc., 814 F. 2d 1226, 1230

(7th Gr.), cert. denied, 484 U. S. 928 (1987). Here, of course, the

original litigation was in the Bankruptcy Court.
The Court of Appeals for the Seventh Circuit holds that res
judi cata applies whenthreerequirenents arenet: "(l) anidentity of

the parties or their privies; (2) anidentity of the causes of actions

10



[sic]; and (3) a final judgnent on the nerits. 1d.

Clearly, thereis noquestionthat thefirst elenent is satisfied
here. Nor is there asound basis to dispute that the confirned pl an,
as nodi fied, constitutes afinal judgnent onthenerits. 11 U S.C. S

1227(a).*® See, e.g., Eubanks v. F.D.1.C., 970 F. 2d 1389, 1392-93 (5th

Cir. 1992); Inre Hoffrman, 99 B.R at 936; Inre MIler, 140 B. R 499,

501 (Bankr. E.D. Ark. 1992); Inre Wckersheim 107 B.R at 181; Inre

Cooper, 94 B. R. 550, 552 (Bankr. S.D. Ill. 1989); Inre G ogg Farns,

Inc., 91 B.R 482, 485 (Bankr. N.D. I nd. 1988). See also 5Collier on
Bankruptcy 11227. 01, at 1227-1to 1227-2 (15th ed. 1992). The pl an was
confirmed on October 12, 1990. An order approving its | ast
nodi fication was entered on June 24, 1991. No appeal was taken and no
nmotions for post-judgnent relief have been filed. The order of
confirmation and al |l post-confirmation nodifications becane final ten
days after entry, Fed. R Bankr. P. 8001(a), 8002, and are not subj ect

to collateral attack. E.g., Inre Mller, 140 B.R at 501; Inre

Wharry, 91 B.R. 31, 33 (Bankr. N.D. Chio 1988). See also 5Collier on

Bankruptcy, supra, 11227.01, at 1227-2. As aresult, theintent of the
parties as to the om ssion or inclusionof the unl oader provi si on does

not constitute a materi al question of fact. Plaintiff, having failed

13Section 1227(a) provides in pertinent part:

[ T] he provisions of a confirmed plan bind the

debtor . . . [and] each creditor . . . whether
or not the claimof such creditor . . . is
provi ded for by the plan, and whether or not
such creditor . . . has objected to, has

accepted, or has rejected the plan.
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to appeal the confirmed plan, or to nodify or correct its ternsto
preserve the provi sion at i ssue, nmay not make a col l ateral attack on

the confirmed planinthis adversary proceeding. Seelnre Mller, 140

B.R at 501; Inre Martin, 130 B.R 951, 960-61 (Bankr. N.D. | owa

1991) .

The third el enent required for the plan to have res judicata
effect isidentity of the causes of action. The Seventh Circuit has
adopted t he "sanme transacti on” test to determ ne whet her two suits
i nvol ve t he sane cause of action for purposes of resjudicata. E. g.,

Inre Energy Co-op., Inc., 814 F. 2d at 1230-31; Car Carriers. Inc. v.

Ford Mot or Co., 789 F. 2d 589, 593 (7th G r. 1986) (quotingA exander v.

Chi cago Park Dist., 773 F. 2d 850, 854 (7th Cir. 1985), cert. deni ed,

475 U. S. 1095 (1986)). Under this test, a "cause of action" consists

of a singlecore of operative facts' whichgiverisetoarenedy."

Car Carriers, Inc. v. Ford Motor Co., 789 F.2d at 589 (quoting

Al exander v. Chicago Park Dist., 773 F. 2d at 854 (quoti ng Mandari no v.
Pollard, 718 F. 2d 845, 849 (7th Gr. 1983), cert. denied, 469 U. S. 830

(1984))). Sinply changing the | egal theory does not create a newcause

of action. 1d. (citing Al exander v. Chicago Park Dist., 773 F. 2d at

854) .
Inthe instant case, defendant filed a cl ai magai nst the estate

based, in part, onthe debt arising fromthe sale of the farnm and, the

4Mor eover, assuming arguendo that there is anbiguity or a
m stake in the | anguage of the confirmed plan, that |anguage nust be
construed agai nst the debtors as the drafters of the plan. E.g., Ln
re Wckersheim 107 B.R at 181.
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farm equi pment and, as alleged by plaintiff, the haylage. The
all egations of plaintiff's breach of contract action are but
count er cl ai ns whi ch seek to recover fromdef endant t hose danages whi ch
plaintiff alleges debtors incurred as aresult of defendant's breaches
infailingtodeliver as specifiedunder the sale contract. As such,
plaintiff's cause of actionis part of the sane transacti on that gave
ri seto defendant's cl ai magai nst the estate based onthe sale. It
puts into issue the sane facts which determ ned t he treat nent and
anmount of the debt arising fromthat sal e owed t o def endant under the

confirmed plan. Eubanks v. F.D.I1.C , 970 F. 2d at 1393-97; Sure- Snap

Corp. v. State Street Bank and Trust Co., 948 F. 2d 869, 874-75 (2nd

Gr. 1991); Inre Howe, 913 F. 2d 1138, 1144-45 (5th Cir. 1990); Inre
Hof f man, 99 B. R at 936-37; Oheida Mbtor Freight v. United Jersey Bank,

75 B. R 235, 238-39 (D. N.J. 1987), aff'd, 848 F.2d 414 (3rd Cir.),
cert. denied, 488 U.S. 967 (1988). In other words, that portion of

def endant ' s cl ai mi n t he bankruptcy proceedi ng ari sing fromthe sal e
and plaintiff's cause of action all egi ng breaches of the sal e contract
both "seek to reconcil e the parties' obligations under their contract

In re Enerqy Co-o0p.. Inc., 814 F.2d at 1231.

And, infact, plaintiff recognizes that theinstant |awsuit stens
fromthe sane "core of operative facts" as the proceedings in
bankruptcy which led up to plan confirmation. Hi s argunment opposi ng
sunmary judgment is directed not at provingthedissimlarity of the
litigation but at proving the existence of a question of fact. He
concedes t hat debtors rai sed the i ssue of the unl oader disputeinthe

bankruptcy case and that, in several versions of the plan, they

13



attempted to reserve theright tolitigate the di spute outsidethe
pl an. However, inthe end, the provisionallowng further litigation
of the di spute was absent fromthe confirmed plan. And plaintiff's
argunment that theintent of the parties was to include the provision
| acks merit inthe face of debtors' failure to seek post-judgnment
relief to correct any om ssion.

But what of the di sputes over the swing armassenbly and the
hayl age? These were never nentioned i n the bankruptcy proceedi ng.
Nonet hel ess, these di sputes are barred today. The "sane transacti on”
test requires "that aplaintiff allegein one proceedingall clains for
relief arising out of a single core of
operative facts, or be precluded frompursuing thoseclainsinthe

future."” Shaver v. F. W Wolworth Co., 840 F. 2d 1361, 1365 (7th

Cir.), cert. denied, 488 U.S. 856 (1988). "Once a transacti on has

caused injury, all clains arisingfromthat transacti on nust be brought

inonesuit or belost." Car Carriers, Inc. v. Ford Motor Co., 789

F.2d at 593. "Therefore, prior litigationacts as a bar not only to
t hose i ssues whi ch were rai sed and decidedinthe earlier litigation
but also to those issues which could have been raised in that
litigation. |d.

Plaintiff's di sputes with defendant over the sweep armassenbl y
and t he hayl age arise fromthe sanme factual core as the unl oader
di spute - the sal e fromdefendant to debtors and t he al | eged breach by
def endant of certainterns of that sale. They too are countercl ai ns
whi ch debt ors coul d, and shoul d, have asserted i n the bankruptcy

proceeding prior to plan confirmation to offset some part of
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defendant' s cl ai magai nst the estate.® Plaintiff's attenpt tolitigate

the i ssues nowis foreclosed by res judicata. See, e.g., Eubanks v.

E.D.1.C., 970 F.2d at 1394-97.

See Order entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenmber 16, 1992

Count ercl ainms by the estate against persons filing clains
agai nst the estate are core proceedings. 28 U S.C. 8157(b)(2) (0.
See al so Barnett v. Stern, 909 F.2d 973, 979 (7th Cir. 1990) (hol ding
that previously unasserted clains for relief are barred by res
judicata only if they would have been core proceedings in the
bankruptcy case).
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