I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S
I N RE:

TI MOTHY P. HERBST, Bankruptcy Case No. 98-33679
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Debt or .

OPI NI ON

The i ssue before the Court is whether acreditor andits attorney
shoul d be sanctioned pursuant to 11 U S.C. § 362(h) for filing a
conplaint inState Court to coll ect on a di scharged debt t hat was t he
subj ect of a proposed reaffirmati on agreenent that was never filedwth
t he Bankruptcy Court. The Creditor andits original attorney, whois
al so a subject of the Motion for Sanctions, did not appear at the
hearing held onthis matter on Novenber 8, 1999. Attorney Steven M
Wal | ace was ret ai ned, on Cct ober 26, 1999, as newcounsel for O editor
and appeared at the hearing. The Debtor and hi s counsel appeared at
t he heari ng.

The Debtor, Tinothy P. Herbst, filed his Petition for Relief Under
Chapter 7 of the Bankruptcy Code on Decenber 1, 1998, thereby
triggeringthe automatic stay. The Debtor clains that, i n Decenber
1998, he conpl et ed and si gned areaffirmati on agreenent, whi ch he t hen
forwarded to Creditor, The Auction Fi nance Program Inc. The Creditor
al soclains to have forwarded to t he Debtor, i n Decenber 1998, a si gned

reaffirmati on agreenment. At the hearing on Novenber 8, 1999, the



parties agreed that avalidreaffirmtion agreenent was never fil ed as

required by the Bankruptcy Code. Inthe Matter of Chad Turner, 156

F.3d 713 (7th Cir. 1998).

The debt that was t he subj ect of this di spute was di scharged by
this Court on April 30, 1999, when t he Debtor's Di scharge Order was
entered. After the discharge was granted, the Creditor filed a
conplaint in State Court to collect onthe debt. At the hearing on
Novenber 8, 1999, counsel for the Creditor conceded that the Creditor's
conduct infilingthe conplaint resultedinawllful violationof the
automatic stay provisionof 11 U.S.C. § 362(a), and that the Debtor's
request for attorney fees of $1, 027 was reasonabl e. Attorneys' fees
are mandat ory when there has beenaw || ful violationof the automatic
stay. The Court finds the Debtor's request for attorney fees is
justified. The Debtor clainmedto have actual damages for having to
attend Court onthis matter and for being confronted by Creditor's
efforts to collect on the discharged debt. The Creditor still
attenmpted to get the Debtor to settlethis nmatter up to the time of
t hi s hearing. Under these circunstances, the Court finds that the
Debtor is entitled to conpensatory damages of $500.

| n sonme i nstances, punitive damages for willful violations of the

automati c stay are appropriate. Judge Larry Lessen, inlnre Martin,

Case No. 97-71599 (Bankr. CDII1I. 1997), sets out the standards as

foll ows:



Punitive damages for willful violations of the
automati c stay are appropri ate where the creditor's conduct
isparticularly egregious. Inre Sunpter, supra 171 B.R at
845. In determ ning whether punitive danmages are
appropriate, the Court |ooks at (1) the nature of the
creditor's conduct, (2) the creditor's ability to pay
damages, (3) thecreditor's notive, and (4) any provocati on
by the debtor.

Accordingtothe exhibits admttedinto evidence at the heari ng
on Novenber 8, 1999, the attachnents to Debtor's Mdtion for Sanctions,
and t he argunment s of counsel, the Geditor | earned early on that there
was no valid reaffirmation filed with the Court. Nonethel ess, the
Creditor filedaconplaint inState Court to collect onthe debt after
the Discharge Order was entered. Exhibits in this matter include:

(a) "Plaintiff's Exhibit 1" is a letter from Creditor's

Col I ection Departnent, dated April 14, 1999, acknow edgi ng t hat

Credi tor was uncertai n whet her areaffirmation agreenent had been

filed with the Court.

(b) "Plaintiff's Exhi bit 2" includes several itens: a June 28,

1999, letter fromDebtor's attorney to Creditor's attorney, which

encl osed a copy of the Debtor's April 30, 1999, D scharge Order

and stated that, if the Creditor's collection|awsuit was not

di sm ssed, t he Debtor woul d nove to have the Creditor held in

contenpt of Court; a June 29, 1999, facsimle fromDebtor's

attorney to Creditor's attorney encl osi ng a copy of the April 30,

1999, Discharge Order; Certificate of Service; Notice of Chapter

7 bankruptcy case filing, whichcontains anoticetocreditors
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that a violation of the automatic stay by acreditor couldresult

in a penalty; and Debtor's Schedule F listing this Creditor.

(c) Attached to the Mdtion for Sanctions is a copy of a

Sept enber 20, 1999, letter fromcounsel for Debtor to Creditor's

counsel askingthe Creditor todismss the collectionsuit and a

Sept enber 22, 1999, facsimle fromthe Debtor's counsel to

Creditor's counsel askingthe Oeditor todismss the collection

| awsui t .

Howdidthe Creditor respondtothe Debtor's letters, facsimles,
and t el ephone cal | s concerni ng t he debt t hat was di scharged on Apri |
30, 1999? Inoneletter, dated Septenber 20, 1999, attached tothe
Motion for Sanctions fromthe Creditor's counsel to Debtor's counsel,
Creditor's counsel wanted to di scuss settlenment of the issue. In
anot her letter, dated Cctober 4, 1999, al so attached to the Mdtion for
Sanctions, counsel for Creditor said Creditor would not dismssits
case. The parties also acknow edged that nunerous tel ephone
di scussions were held concerning the collection |awsuit.

Inthis matter, the nature of the Creditor's conduct was t hat of
defiance. The Creditor clearly had actual know edge t hat no valid
reaffirmati on agreenent exi sted, but clearly pursued for nonthsits
collectionlawsuit filed after the subj ect debt was di scharged. It
wasn't until the hearing on Novenber 8, 1999, that the Creditor,

t hrough i ts newcounsel , acknow edged t he vi ol ati on of the stay. There



is no evidence that this Creditor could not pay damages. The
Oeditor's motiveisclear. The Geditor wanted to force a settl enent
wi th t he Debtor and col | ect, even t hough t he debt was di schar ged and
the Creditor's collectionlawsuit was in violationof the stay. The
Credi tor appears to be a sophisticated creditor with a Mam Beach,
Fl ori da, address and a separate Col | ecti on Departnent. The evi dence
shows that this Creditor choseto risk sanctions inorder tocollect on
this di scharged debt. There was no evi dence of provocation by the
Debtor. Creditor submtted a case fromthe Northern District of

IIlinois, entitledlnRe Smth, 224 B.R 388 (Bankr. ND. Ill. 1998),

for the proposition that an award of punitive danages agai nst a
creditor who vi ol ates the di scharge i njuncti on shoul d not be granted
unl ess t he debt or proves nal evol ent intent or bad faith. Inthat case,
Judge Schnetterer found that the creditor was not actinginbadfaith
when it violated the injunction.

Inthis case, when all facts are consi dered, the Court finds that
the Creditor was acting in bad faith when it filed and pursued a
collectionsuit onadebt it knewwas di scharged. The Creditor even
refusedto disnmissthelawsuit inlight of overwhel m ng evi dence of
actual noticethat the suit was i nproper and in viol ation of the stay.
Infact, the Creditor here attenptedto use the collectionlawsuit to
force settl enment of a debt that had been di scharged for several nonths.

The lawis clear that thereis anaffirmative duty onthe part of one



who violates the automatic stay to undo the violation wthout

unr easonabl e del ay, or face sanctions as a consequence. Inre Martin,

supra, at 5. The Creditor's defense at the hearing, that it was not
aware that avalidreaffirmtion agreenent was not tinely fil ed and
that it did not actively pursue the collectionsuit, was not credi bl e
in light of the overwhel m ng evidence to the contrary.

For t he foregoi ng reasons, the Court finds that the Creditor, The
Auction Fi nance Program Inc., and Creditor's attorney, Charles J.
Ginsley, violated the automatic stay provisions of 11 U.S. C. 8§ 362(a),
and t hat actual damages of $1,527, including $1,027 in attorney's fees
and punitive damages of $2, 000, should be awarded to the Debt or
pursuant to 11 U. S.C. § 362(h).

This Opinionisto serve as findings of fact and concl usi ons of
| aw pur suant to Rul e 7052 of t he Federal Rul es of Bankruptcy Procedure.

See written Order.

ENTERED: November __19 , 1999.

/sl GERALD D. FINES
United States Bankruptcy Judge



