I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 7
SHI RLEY HI CKEY,
No. BK 87-30387

Debt or .

REGG E HARBI N and
VI CKI HARBI N,

Pl aintiffs,

ADVERSARY NO.
87-0163

V.

SHI RLEY HI CKEY,

N N N’ N’ N N N N N N N N’ N’ N

Def endant .
MEMORANDUM AND ORDER

This matter is before the Court on debtors' Mtionto Dism ss
plaintiffs' conplaint. In Septenber 1985, debtor and her husband,
Denpsey Hi ckey, entered into an agreement withplaintiffs for the sale
of a business known as "Headquarters for Hair." As part of the
contract, debtor and her husband agreed t hat nei t her of them nor any
corporation or partnershipinwhichthey hadinterest, would "for a
period of five (5) years...directlyor indirectly engageinthe hair
care or beauty parl or busi ness as an owner, enpl oyee, partner, or
otherwise...nor will they or either of them |et their nanes be used in
any such business...." InApril 1987, debtor fil ed her petitionin
bankruptcy and in her schedules, listed plaintiffs as unsecured
creditors. The conplaint intheinstant case all eges that since June
24, 1987, debtor has viol at ed t he covenant not to conpet e by engagi ng
i nabeauty shop busi ness known as "A Cut Above" and by usi ng her nane

in public



advertisenents tosolicit custonmers. At the hearing on debtor's Mtion
to Dism ss, counsel for debtor agreed that the covenant not to conpete
had been vi ol at ed, al t hough counsel al soindicatedthat the violation
first occurred prior tothetinme that debtor filed her bankruptcy
petition.

Count | of plaintiffs' conplaint seeks injunctive relief and
specifically requests that debtor be enjoi ned and restrained from
engagi ng i n the beauty parlor or hair care business. In Count |1,
plaintiffs appear to seek a determ nation by this Court that any damage
claimresulting fromdebtor's breach of contract i s nondi schargeabl e.
Plaintiffs, however, do not state the statutory basis for their
al l egationthat this "debt" i s nondi schargeable. Plaintiffs further
request, in Count Il, that the Court determ ne that any di scharge
granted to debtor "shall not include a di scharge of post-bankruptcy
viol ations of said covenant not to conpete....”

The Court finds that the issue of the enforceability of the
covenant not to conpete, and plaintiffs' correspondi ng request for
injunctiverelief, arematters of state |l aw, and shoul d t herefore be

litigatedinstate court. Inre Cooper, 47 B. R. 842 (Bankr. WD. M.

1985). Accordingly, Count | of plaintiffs' conplaint is disn ssed.
The Court also finds that plaintiffs' request in Count Il is
premature. Plaintiffs seek a determ nation that any damage cl ai m
resulting fromdebtor's breach of contract is nondi schargeabl e.
However, no danages have yet been awarded. As such, there is no
"claim' or "debt" for the Court to declare dischargeable or

nondi schargeable. Seelnre Cooper, 47 B.R at 845. Infact, itis




entirely possiblethat the state court would grant injunctiverelief
and not award damages. As stated in Cooper:

Contracts of nonconpetition...wll ordinarily be
enforced in equity because, for the breach of
such a covenant, there i s no adequat e renedy at
| aw and t he very pur pose of such a contract may
be met only by exact confornmance to the terns
undertaken. .. Thus, the injunctive renedy is
peculiarly appropriate both because of the
obl i gation of the contract and because the ful |
danage to be suffered by the breach cannot be
known certainly...Cognately, thereis noneedto
prove danage to enforce a nonconpetition
enpl oynment agreenment by injunction.

Id. (citations omtted). Therefore, Count Il of plaintiffs' conplaint
is |ikew se dism ssed.
Wth regard to plaintiffs' request that any post-bankruptcy

vi ol ati ons be decl ared nondi schar geabl e, the Court notes t hat an order
of di scharge serves to di scharge only pre-petition debts. Section
727(b) specifically provides:

Except as providedin section523 of thistitle,

a di schar ge under subsection (a) of this section

di scharges the debtor fromal |l debts that arose

before the date of the order for relief under
this chapter...

11 U.S.C. 8727(b) (enphasis added).
Accordi ngly, for the reasons stated above, debtor's Mdtionto
Dismiss is GRANTED. Plaintiffs' conplaint is dismssed wthout

prej udi ce.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Decenber 7. 1987




