I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: In Involuntary
Proceedi ngs

HOEFFKEN BROS., | NC., Under Chapter 7

N N’ N’ N

Debt or . No. BK 87-30712

VEMORANDUM AND ORDER

This matter i s before the Court on debtor's Motion to Di sm ss.
On July 31, 1987 Fidelity and Deposit Conmpany of Maryland ("Fidelity
and Deposit"), Rednour Steel Erectors, Inc. ("Rednour") and Lester
Germann fil ed an I nvol unt ary under Chapter 7 of the Bankruptcy Code.
Petitioners allegedthat the debtor, Hoeffken Bros., Inc. ("Hoeffken
Bros.") owed debts exceedi ng $5, 000. 00 and t hat debt or was general |y
not payingits debts as such debts becanme due. The rel evant facts are
as follows:

On June 20, 1983 and August 22, 1983 the State of Illinois
Depart nent of Transportation ("IDOI") enteredintocontracts with HH
Hal | Construction Co. ("H H Hall") for the construction and conpl eti on
of certaininmprovenmentsinSt. Clair County, Illinois. Fidelity and
Deposit, as surety, and H. H. Hall, as princi pal, executed a contract
bond on each of these contracts. The original contracts between H. H.
Hal I and | DOT wer e subsequent |y t erm nat ed and decl ared i n defaul t by
| DOT. Fidelity and Deposit then took over the work onthe H H. Hall
contracts. On March 27, 1985 Fidelity and Deposit and Hoef f ken Br os.
execut ed t wo separ at e Conpl eti on Contracts, pursuant to whi ch Hoef f ken
Bros. was to conpl ete t he work renmai ni ng to be done under t he ori gi nal

H H Hal



contracts. Hoeffken Bros. has since conpleted all of thework required
by t he Conpl eti on Contracts, but has not yet been paid by Fidelity and
Deposi t.

During July 1987, Fidelity and Deposit made paynments excess of
$5, 000. 00 t o vari ous suppliers and subcontractors of Hoeffken Bros.
Paynment s wer e nmade by i ssui ng t wo- party checks nade payabl e t o Hoef f ken
Bros. and the particul ar supplier or subcontractor. Hoeffken Bros.
endorsed al | checks over toits subcontractors and suppliers in paynment
for work performed on the two Conpletion Contracts. These sane
suppliers and subcontractors then assigned their clainms agai nst
Hoef f ken Bros. to Fidelity and Deposit. Fidelity and Deposit contends
that, pursuant to these assignnments, Hoeffken Bros. owes it
approxi mat el y $32, 000. 00. Rednour, another petitioningcreditor,
al | eges that Hoeffken Bros. owes it nore than $34, 000. 00 for work
perfornmed on four subcontracts for |1 DOT construction projects. (These
projects are separate and di fferent fromthe H . H Hall construction
projects.) Finally, Lester Germann, thethird petitioningcreditor,
clai ms that Hoeffken Bros. owes it $31,174.75 for work perforned as a
subcontractor of debtor on two other |IDOT construction projects.

I nresponse to the clai mof Fidelity and Deposit, Hoeffken Bros.
contends that as of the date the Involuntary Petition was filed,
Fidelity and Deposit owed Hoeffken Bros. $271, 730.95 under the
Conpl eti on Contracts. Additionally, debtor contends that Rednour has
alienonaretainage fund held by I DOT i nthe anount of $16, 712. 85.
Li kewi se, debtor contends that Lester Germann holds alien on the funds

due froml DOT t o Hoef fken Bros., and that Germannis thereforefully
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secur ed.

The statutory provision governing involuntary petitions is
11 U.S.C. 8303. That statute provides, in part, as follows:

(b) An involuntary case agai nst a person is
commenced by the filing w th the bankruptcy court
of a petition under chapter 7 or 11 of thistitle

(1) by three or nore entities each of

which is either a holder of a cl aiagnst
such person that is not contigent as to
liability or the subject of abona f i de
di spute, or an indenturetrustee representing
such a holder, if such clainm aggregate at
| east $5,000 nore than the val ue of any lien
on pro perty of the debtor securing such
clainms hel d by the holders of such cl ains;

(2) if there are fewer than 12 such
hol ders, excluding any enpl oyee orinside
of such person and any transfereeo f a
transfer that is voi dabl e under section 544,
545, 547, 548, 549, or 724(a) of this title,

by one or nore of such holders that hold in
t he aggregate at | east $5, 000 of such
clainms....

11 U. S. C. 8303(b)(1) and (2). Under this statutory provision, "the
cl ai mof each creditor nust be one that i s not subject toa'bonafide

di spute.'" Matter of Busick, 831 F.2d 745, 746 (7th Cir. 1987). 1In

Busi ck, the court heldthat ""if thereis a bona fide dispute as to
either thelawor the facts, thenthe creditor does not qualify and the
petitionmust be dismssed.'" 1d. at 750 (citations onmitted). "Under
t hi s standard, the bankruptcy court nust determ ne whet her thereis an
obj ective basis for either a factual or a | egal dispute as tothe
validity of [the] debt." Id.

I n det er mi ni ng whet her a bona fide di spute exists astothe "debt"

al l egedly owed Fidelity and Deposit, the Court has consi dered two
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factors: 1) Did Fidelity and Deposit owe Hoef f ken Bros. $271, 730. 95 on
the date the Petition was filed, and 2) \What effect do the
assi gnnments, which were executed by various subcontractors and
suppl i ers, have on Fidelity and Deposit's cl ai magai nst Hoef f ken Bros. ?
Wthregardtothe first question, the Court notes withinterest

two provisionsinthe Conpletion Contracts. Ineach contract, Article
V provides that "Fidelity shall nake paynent to Hoeffken on the date
that Fidelity receives paynent fromIDOT...." The sane article,
however, al so provides:

If for reasons not related to Hoeffken

per f or mance of the conpl eti on, paynents by | DOT

toFidelity are del ayed, inwhole or inpart, for

nor e t han seven days beyond t he usual tinme for

recei pt of such paynment, Fidelity will not

wi t hhol d or delay paynent to Hoeffken.
Fidelity and Deposit contends that debtor failed to establish the
exi stence of a bona fi de di spute since under the terns of the contract,
Fidelity was not required to pay debtor until IDOT paid Fidelity. The
contract clearly provides otherwi se. Furthernore, Mauri ce Hoef f ken,
Presi dent of Hoeffken Bros., testifiedthat although he was uncertain
whet her | DOT had pai d Fidelity and Deposit as of July 31, 1987, the
date the Petition was filed, he at | east thought that Fidelity and
Deposit owed Hoef f ken Bros. approxi mately $270, 000. 00 as of that date.
I nlight of the provisionsinthe Conpletion Contracts, and i n vi ew of
Hoef f ken' s testinmony, there clearly exists an "objective basis" for a

factual disputeastothevalidity of the debt allegedly owed Fidelity
and Deposit. See Busick, 831 F. 2d at, 750.

The assignnents |ikewise fail to create a claimthat is not



subj ect to a bona fide di spute. Wen Fidelity and Deposit took over
the HH Hall contracts, it effectively assuned t he capacity of general
contractor. As such, it was obligatedto pay Hoeffken Bros., whoin
turn, was requiredto pay its subcontractors. The evidence established
that Fidelity and Deposit had not pai d Hoef f ken Bros. as of July 31,
1987. It nakes little sense then, for Fidelity, who still owes
Hoef f ken Bros., to pay the subcontractors and to then clai mthat
Hoef f ken Bros. owes it for those anmounts. Under these facts, the Court
finds that a bona fide dispute exists with regard to Fidelity and
Deposit's claim

Fidelity and Deposit rai ses an addi ti onal argunent inresponse to
debtor's claimthat Fidelity actually owes noney t o Hoef f ken Bros.
Apparently, sonetimnme after the bankruptcy Petitionwas filed, Fidelity
and Deposit paid $1,500,000.00to Macd air Asphalt, a subcontractor of
Hoef f ken Bros., on yet anot her project bonded by Fi delity and Deposit.
(No al l egations regardi ng MacCl air Asphalt were set forth in the
| nvol untary Petition.) Fidelity and Deposit contends, therefore, that
even assum ng it owes debtor $271, 730. 95, the net difference between
t hat anount and Hoeffken Bros.' liability to Macd air Asphalt greatly
exceeds $5, 000. 00. However, Maurice Hoeffken testified, and there was
no evi dence tothe contrary, that the prom ssory note fromHoef f ken
Bros. to Macd air Asphalt was not due and payabl e until after July 31,
1987. Therefore, accordingto the evidence, Hoeffken Bros. did not owe
Fi del ity and Deposit the $1, 500, 000. 00 as of the date the Petition was
filed. Thus, Fidelity and Deposit does not qualify as a petitioning

creditor within the nmeaning of section 303.
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As previously stated, debtor contends that Lester Germann hol ds a
l'ienonthe funds due fromlIDOT t o Hoef fken Bros., and that Germann i s
therefore fully secured. At the hearing onthe Motionto D sm ss and
inits Findings of Fact, Fidelity and Deposit contends t hat Ger nann

does not possess alienon property of the debtor, but only alienon

property of another. Accordingto Fidelity and Deposit, Germannis
t heref ore a proper cl ai mant under 11 U. S. C. 8303(b). The cases cited
by Fidelity in support of its positionare factually distinguishable,
and t he Court has found no ot her cases on point. The Court finds that
t he noney owed by the State to Hoeffken Bros. is property of the
debtor, particularly inviewof the fact that no evi dence was present ed
suggesting that the State was not goingto pay debtor. Therefore,
Lester Germann, as a fully secured creditor, does not qualify as a
cl ai mant under section 303.
Rednour, the only remai ning creditor, has novedtowi thdraw. In
I ight of the Court's holdingw threspect to Fidelity and Deposit and
Lester Germann, | TS ORDEREDt hat Rednour's Petitionto Wthdrawis
GRANTED.
| T1S FURTHER ORDERED t hat Hoeffken Bros.' Motionto Dismss is

GRANTED. The Involuntary Petition is hereby DI SM SSED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 5, 1988




