I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: )

HARRY HOLLI NGSWORTH, ) Ba)nkr uptcy Case No. 94-30889
Debt or . g

)
ROBI N JETT, g
Plaintiff, g
VS. g Adversary Case No. 94-3121

HARRY HOLLI NGSWORTH, ) )
)

Def endant .

OPI NI ON

Thi s matter havi ng cone before the Court for trial on a Conpl ai nt
Obj ecting to Di scharge; the Court, havi ng heard argunents of counsel
and bei ng ot herwi se fully advised inthe prem ses, nakes t he fol | ow ng
findi ngs of fact and concl usi ons of | awpursuant to Rul e 7052 of t he
Federal Rul es of Bankruptcy Procedure.

On or about March 30, 1994, ajury inthe Circuit Court of St.
Clair County, Illinois, Case No. 92 L 522, found that the
Debt or/ Def endant had committed the tort of battery against the
Plaintiff, RobinJett, andthat the Defendant had i ntentional |y struck
the Plaintiff inthe head and eye with a pi stol causinginjurytothe
Plaintiff. The St. dair County jury awarded the Pl ainti ff damages in
t he anount of $5,556.73. Said award was overturned by the Circuit
Court Judge, and a newtrial was schedul ed upon t he i ssue of damages

only. The Defendant appeal ed t he Judge' s rul i ng on danages. However,



sai d appeal was denied, andthe caseinthe Crcuit Court of St. dair
County is presently awaiting the results of this proceedi ng pendi ng
further action.

The Plaintiff hereinrequests that this Court determ ne t hat
what ever damages can be proven as aresult of the Defendant’'s battery
upon her be det er m ned non-di schar geabl e i n bankr upt cy pursuant to 11
U S C §523(a)(6). The Court finds that the Defendant is collaterally
estopped fromlitigatingtheissues under 8 523(a)(6) as aresult of
the St. Clair County jury verdict. As such, the Defendant's debt for
what ever danages are proven by the Plaintiff is held to be non-
di schar geabl e.

I norder for collateral estoppel to apply, the Court nust consi der
four factors and findin favor of the Plaintiff on each of the factors.
The requirenents for the application of the Doctrine of Coll ateral
Est oppel as recogni zed under Illinoislaware: (1) that the issue
decided inthe prior adjudication beidentical tothat inthe present
action; (2) that theresolution of that i ssue was necessary to the
Court's judgnment inthe prior action; (3) that the party agai nst whom
t he est oppel was asserted was a party or inprivitywithapartytothe
prior litigation; and (4) that theissue was actually litigated and

decided on the nmerits in the prior suit. See: County of Cook v.

M dCon Gorp., 773 F.2d 892 (7th Cir. 1985) (applying lllinois|aw;

Kl i ngman v. Levenson, 831 F. 2d 1292 (7th Cir. 1987); andln re Seaton,
98 B. R. 419 (Bankr. C.D. 1l1l. 1989). Intheinstant case, there can be
no di sputethat inthe State Court proceedingin St. Cair County the
jury determ ned t hat t he Debt or/ Def endant was guilty of the tort of

battery inthat thejury found that the Defendant had i ntentionally



struck the Plaintiff causing her injury w thout any contri bution onthe
part of the Plaintiff. Pursuant to 11 U. S.C. 8§ 523(a)(6), a debtor
wi || be deni ed a di scharge as to debts which arisefromw || ful and
mal i ci ous i njury caused by the debtor to another entity or to the
property of another entity. Under this section, aplaintiff nmust prove
by a preponderance of the evidence that there was a willful and
mal i ci ous act on the part of the debtor done wi t hout just cause or

excuse whichledtoharmtotheplaintiff. See: Inre Hallahan, 78

B. R 547, at 550 (Bankr. C.D. Ill. 1987); Inre Thirtyacre, 36 F. 3d 697
(7th Cir. 1994). WIIful and malici ous conduct has been defi ned as a
del i berate or i ntentional act of a debt or w th know edge that t he act

wi Il harmanother. Inre Roener, 76 B.R 126 (Bankr. S.D. IIl.). The

term"malicious conduct” i s defined as a wongful act done consci ously

and knowi ngly i nt he absence of just cause or excuse. |nre Condict,

71 B.R 485 (Bankr. N.D. Ill. 1987). It is not necessary for the
debtor to have had an ill will or mal evol ent purpose toward the

plaintiff. See: Hallahan, supra, at 550; and Wheel er v. Laudani, 783

F.2d 610 (6th Cir. 1986) (cited with approval inThirtyacre, at 700).

Courts whi ch have exam ned t he i ssue have det erm ned t hat debts whi ch
are based on traditional intentional torts, such as assault and

battery, are non-di schargeabl e under § 523(a)(6). See: In re

Cunni ngham 59 B.R 743 (Bankr. N.D. Il1. 1986); Inre Czanik, 51 B.R

637 (Bankr. S.D. Chio); Inre Wagner, 79 B. R. 1016 (Bankr. WD. W sc.
1987); and In re Seaton, 98 B.R 419 (Bankr. C.D. Ill. 1989).

In the instant case, the Court finds that clearly all of the
el ement s necessary for coll ateral estoppel to apply totheissue of

non-di schargeability inthis case are present. The el enents necessary



t o det ermi ne non-di schargeability under 8 523(a)(6) and t he el enents
necessary for thejury to have foundinfavor of the Plaintiff onthe
tort of batteryinthe State Court areidentical. It is clear that the
issuesinthe State Court were actually litigated, that those i ssues
wer e essential tothe judgnent inthe State Court, and that there was
afinal validjudgnent ontheissue of the Defendant's conduct inthe
State Court action. Thus, the Court finds that the Defendant is
collaterally estopped from re-litigating the issue of non-
di schargeability under 8§ 523(a)(6).

The only thing remai ning to be determ ned as betweenthe Plaintiff
and Def endant i s t he ambunt of damages whi ch have ari sen as aresult of
t he Def endant’ s i ntenti onal conduct. In consideringthisissue, the
Court finds that the matter was previously re-set beforethe State
Court for anewtrial and t he Def endant has demanded a jury on the
i ssues of damages. G ven the posture of the matter in State Court,
this Court finds that, intheinterest of judicial econony and fai rness
tothe parties, this matter is best returnedtothe State Court for a
determ nation of the Plaintiff's proper amount of damages. As such,
this Court finds that the automatic stay under 11 U.S.C. 8§ 362 inthe
Debtor's case should be nodifiedto the extent that the Plaintiff be
allowedtoreturnto State Court to pursuelitigationontheissue of
her danages to a concl usi on.

ENTERED: June 20, 1995.

/s GERALD D. FINES
United States Bankruptcy Judge



