I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
CHRI STI NA | . HOSI ER and

JOHN R. HOSI ER, No. BK 86-50586

N N N N N

Debt or s.

MEMORANDUM AND ORDER

This matter i s before the Court on R M chael Fischer's Mdition for
Rehearing. On January 21, 1987, M. Fischer filed a Proof of Claimin
t he amount of $1, 340. 34 for | egal services that he rendered when he
represented the Hosiers inaprior Chapter 13 bankruptcy proceedi ng.
He cl ai med t hat t hi s debt was secured by a certain "Prom ssory Note and
Assignnment, " inwhich Ms. Hosier all egedly assigned a portion of a
judgment for child support to M. Fischer. Debtors objectedtothis
cl ai mon the basis that 1) the statutory requirenents for creating a
secur ed debt had not been satisfied, 2) M. Fischer was no | onger a
j oi nt owner of the judgnent hel d by Ms. Hosier for back child support
arrearages, and 3) an attachnment of child support arrearages for
payment of a debt owed by the custodial parent is contrary to the
public policies of the State of Illinois. On May 27, 1987, the Court
hel d t hat t he assi gnment was gi ven on account of an ant ecedent debt,

and t hat under |1Il.Rev. Stat., ch. 26, para. 9-203(1), the security

interest didtherefore not attach. M. Fischer nowrequests that the
Court reconsider its Order.
Par agr aph 9-203(1) of the Uni formComrerci al Code provides, in

pertinent part, that "a security interest i s not enforceabl e agai nst



the debtor or third partieswithrespect tothe collateral and does
not attach unl ess...val ue has been gi ven...and the debtor has rightsin

the collateral.” Il1l.Rev.Stat., ch. 26, para. 9-203(1)(b) and (c).

M . Fi scher nowclains that the assi gnnent gi ven by Ms. Hosi er was for
past and future | egal services, that newval ue was t herefore gi ven, and
t hat t he requirements of the Uni formConmercial Code were accordi ngly
satisfied. Inenteringits previous Order, the Court assuned t hat the
assi gnnment was for past | egal services only, and t hat t he assi gnnment
was t herefore gi ven on account of an antecedent debt. After hearing
addi tional argunents and upon further reviewof the docunents submtted
inthis case, it appears that the "assi gnment"” was for both past and
future | egal services. Therefore, the statutory requirenent that new

val ue be givenwas in fact satisfiedinthis case. See, Stanwood v.

Communi ty Bank of Homewood- Fl ossnoor, 24 B.R. 761, 763 (Bankr. N.D.

I11. 1982) (cl ear and unanbi guous security agreenent cl auses ext endi ng
coll ateral to secure past and future advances val i d under the Uni form
Commrer ci al Code).

However, in order for asecurityinterest to be enforceable, the
debt or nmust haverightsinthecollateral. Inthis case, thejudgnent
for child support was obvi ously i ntended to be for the support and
benefit of Ms. Hosier's mnor children. The debtors, therefore, did
not have rightsinthis withinthe neaning of the statute, and Ms.
Hosi er coul d not assignthe child support paynents as security for a
debt that she owed M. Fischer. Additionally, the Court believes t hat
publ i c policy considerations prohibit the assignnment of chil d support
paynments as security for a debt.

M. Fischer argues that in any event, heis still an owner of the



j udgnent t hat was ent ered agai nst Ms. Hosi er's husband, M. Brown, in

the chil d support proceedi ng. (The judgnent inHosier v. Brown was a

joint judgnent in favor of Ms. Hosier and M. Fischer, and indi cated
t hat of the total $6,551. 00 judgrment, $845.00 was for attorney's fees.)
However, as counsel for debtors contend, M. Fischer admts that he has
been paid all he was due for representing Ms. Hosier in Hosier v.
Brown. As such, his ownershipclaiminthisjudgnment is extinguished.
Al t hough M. Fischer contends that he remai ns ajoi nt owner because of
Ms. Hosier's "assignnment," thelanguage of the "assignment" does not
i ndi cate, and the Court does not believe, that Ms. Hosier intendedto
assign her interest in child support to M. Fischer. Rather, it
appears that this docunent nmerely established a met hod of paynent for
the attorney's fees owed by Ms. Hosier.

Accordi ngly, for the reasons st ated above, debtors' objectionto

the claimof R M chael Fischer is all owed.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: August 11, 1987




