I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

I N RE: )
)
M CHAEL D. HOvVI S, ) Bankruptcy Case No. 99-33504
)
Debt or . )
)
)
VI CKIE R HOVI S, )
)
Plaintiff, )
)
VS. ) Adversary Case No. 00-3047
)
M CHAEL D. HOVI S, )
)
Def endant . )
OPI NI ON

Thi s matter having cone before the Court for trial on a Conpl ai nt
to determ ne di schargeability of debt filed by the Plaintiff, Vickie R
Hovi s, on March 1, 2000; the Court, havi ng heard sworn testi nony and
arguments of the parties and bei ng otherwi se fully advised in the
prem ses, nmakes the foll ow ng findi ngs of fact and concl usi ons of | aw
pursuant to Rule 7052 of the Federal Rul es of Bankruptcy Procedure.

Fi ndi ngs of Fact

1. The Plaintiff is acreditor of the Debtor/Def endant by virtue
of a Marital Separation Agreenent whi ch was approved and nade a part of
t he Judgment of Di ssol ution of Marriage entered inthe Madi son County,

IIlinois, Grcuit Court, in Case No. 98-D 776, on Sept enber 10, 1999.



The Marital Separation Agreement provides in pertinent part as fol | ows:
D. ADJUSTMENT OF UNPAI D DEBTS. The parties agree

that the marital debt, hereinafter |listed, shall be split on

a 60/ 40 basi s with t he Husband payi ng 60%of the sai d debt

and the Wfe paying 40%thereof, and the sanme shall be

val ued as of thetime of the parties' separation on or about

Oct ober 2, 1997. The said marital debt includes, but is not

necessarilylimtedto, the follow ng: MNA, $13, 760. 37;

City Bank, $5,948.38; Preferred, $6, 765.48. Additionally,

each of the parties shall be responsi bl e to pay any debt

whi ch t hey have i ncurred i n their own name al one or after

their separation on or about October 2, 1997.

2. The Debt or/ Def endant has filed for relief under Chapter 7 of
t he Bankr upt cy Code i n t he above-capti oned case, and seeks t o di scharge
t he i ndebt edness owed t 0 Associ at es Nati onal Bank i n t he anbunt of
$5, 166, City Bank i n the anount of $4, 274, and MBNA i n t he anmobunt of
$12,471. These debts are debts whi ch t he Debt or/ Def endant was or der ed
t o pay pursuant to t he Judgrment of Dissol ution of Marriage, and are t he
subj ect of this adversary proceedi ng.

3. The Conpl aint filed by the Plaintiff, Vickie R Hovis, on
March 1, 2000, al |l eges that the subject debts shoul d be determ nedto
be non- di schargeabl e i n t he Debt or/ Def endant' s bankr upt cy proceedi ng,
pursuant to 11 U.S.C. 8§ 523(a)(15). Plaintiff alleges that the
Debt or / Def endant has the ability to pay t hese debts fromi ncone or
property that are not reasonably necessary to be expended for his
mai nt enance or support of a dependent and t hat di schargi ng such debt s

woul d result in abenefit tothe Debtor/Defendant that woul d out wei gh

t he detri mental consequencestothe Plaintiff and the child of the



Debt or / Def endant .

4. At trial inthis matter, on June 26, 2000, the Court heard
sworn testinmony of the parties, and admtted into evidence nine
exhi bits on behal f of the Plaintiff and one exhi bit on behal f of the
Debt or / Def endant .

Concl usi ons of Law

In order to prevail under 11 U. S.C. 8 523(a)(15), the Plaintiff
nmust first establish that she has a cl ai magai nst t he Debt or/ Def endant
ot her than the type set forthin 11 U S.C. § 523(a)(5), that was
awar ded by a Court in the course of a divorce proceedi ng or separation.

In re Paneras, 195 B.R. 395 (Bankr. N.D. Ill. 1996), citing Inre

Silvers, 187 B.R 648 (Bankr. WD. M. 1995). Once the Plaintiff
denonstrates that the debt is other than the type set forthin 11
U S . C 8523(a)(5) (andthisis agivenin the instant case), the
burden t hen shifts to the Debtor/Def endant to showeither (1) that he
| acks the ability to pay t he debt at i ssue, or (2) that the di scharge
wi | | be nore beneficial tothe Debtor/Defendant than detrinmental tothe

Plaintiff. Paneras, supra, at 403; Inre Hill, 184 B. R 750, at 754

(Bankr. N.D. Ill. 1995. The debt will remai n di schargeabl e i f payi ng
t he debt woul d reduce t he debtor' s i ncone bel owt hat necessary for the

support of the debtor and the debtor's dependents. See: Hill, supra,

at 754. Because this | anguage mrrors the di sposabl e i ncone test found

inl1l1 U S.C. §1325(b)(2), nost Courts utilize ananalysissimlar to



t hat used i n determ ni ng di sposabl e i ncorme i n Chapter 13 cases. See:

Hill, supra, at 755; Inre Smther, 194 B.R 102 (Bankr. WD. Ky. 1996;

Inre Carroll, 187 B.R. 197, at 200 (Bankr. S.D. Ohio 1995); inre

Phillips, 187 B.R 363, at 369 (Bankr. M D. Fla. 1995); and Inre
Hesson, 190 B. R 229 (Bankr. D. M. 1995).

| n det erm ning the di schargeability of a debt under 11 U.S.C. §
523(a)(15), evaluation of three factorsisrequired: (1) the debtor's
ability to pay the subject debt; (2) the non-debtor spouse's abilityto
pay t he subj ect debt; and (3) the financial repercussions tothe non-
debt or spouse of di scharging the debt. It has been uniformy held and
recogni zed that, if the debtor isfoundtolack theability torepay
the subject debt, the inquiry ends and the debt is deened
di schargeable. If, however, the debtor is foundto have the ability to
repay t he subj ect debt, the inquiry proceeds to consi der t he non-debtor
spouse's ability to pay the subject debt.

Intheinstant case, the Court finds that, based upon the sworn
t esti nmony, t he Debtor/Def endant has an ability to pay t he subj ect debt.
Al beit that it will take sone tinme, the Debtor/Def endant does have t he
ability to pay the debt on aninstall nent basis. The evidence further
shows t hat t he non-debt or spouse, the Plaintiff inthisinstance, does
not have the ability to repay t he subject debt, and t hat the fi nanci al
repercussions tothe Plaintiff will outweigh the detrinment to the

Debt or / Def endant i n havi ng t hese debt s det er m ned non-di schargeabl e i n



bankruptcy pursuant to 11 U. S. C. § 523(a)(15). This conclusionis
borne out by t he bankruptcy schedul es of the Debt or/ Def endant and

Plaintiff's exhibits admtted i nto evi dence.

ENTERED: June 29, 2000.

/sl GERALD D. FINES
United States Bankruptcy Judge



