I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13
ALVI N and CHRI STI NA HUDSON, )
) No. BK 91-30711
)
Debt or(s), )
)
ALVI N and CHRI STI NA HUDSON, )
)
Plaintiffs, )
)
V. ) ADVERSARY NO
) 93- 3061
CENTRAL BANK, )
)
Def endant . )
OPI NI ON

After receiving their Chapter 7 discharge, debtors Alvin and
Christine Hudson nade paynents on a debt they believed was still
owi ng but which had, in fact, been discharged. The defendant,
Central Bank ("Bank"), accepted the paynents w thout advising the
debtors they were no |onger obligated on the debt. The debtors filed
this action for turnover and for sanctions, alleging that the Bank,
t hrough its inaction, caused the debtors to repay a di scharged debt
in violation of the injunction of 11 U S.C. 8§ 524(a)(2). The Bank,
noting that the Code permts a debtor to voluntarily repay any debt,
see 11 U.S.C. § 524(f), asserts that it was entitled to receive
payments made by the debtors wi thout any inducenment on the Bank's
part. Thus, the Bank contends, the debtors have no right to recover
payments resulting fromtheir
m st aken bel i ef.

The debtors filed their Chapter 7 bankruptcy petition on June



25, 1991, and schedul ed t he Bank as an unsecured creditor. The debtors
obt ai ned a di scharge i n Novenber 1991 but m st akenly believed t hat
their obligationtothe Bank, whichrelatedtothe debtors' purchase of
wi ndows, had not been di scharged. Based onthis belief the debtors
conti nued t o make paynents to t he Bank until| February 1993, when their
debt to the Bank in the ampunt of $3,100 was paid in full.

Debt or Al vin Hudson testifiedthat i n January or February 1992,
af ter havi ng mai | ed paynents of approxi mately $1, 000 to t he Bank, he
cal | ed t he Bank t o det er m ne whet her t he paynent s had been r ecei ved and
to i nqui re why t he Bank had not sent paynment recei pts as inthe past.
He was t ol d t hat hi s account was cl osed and t hat a speci al account had
been set uptoreceive his paynents. When t he debt or asked why t he
procedur e had been changed r egardi ng hi s account, a Bank enpl oyee tol d
himthis was the way nanagenent had i nstructed her to handl e the
account and that she could provide no further information.

I n February 1993, the debtor delivered his final paynent tothe
Bank. The enpl oyee t aki ng hi s paynment i ndi cat ed she could not find his
account on the Bank's conputer. The enpl oyee | eft her desk for a few
m nut es and, upon her return, stated she had found his account in a
file "hidden away" upstairs. Wen the debtor asked what she neant, the
enpl oyee told himnot to worry and that she woul d accept his paynent.

Once hi s paynment s had been conpl et ed, t he debt or spoke wi th David
Bi rkhead, a col |l ection supervisor for the Bank, and asked hi mwhy t he
Bank had taken his noney when he didn't owe anything. Birkhead
responded t hat he consi dered t he paynents t o have been vol untary and

refused the debtor's request toreturnthe paynents that had been nade.
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On cross-exam nation, the debtor stated that he was i n Saudi
Arabiaon mlitary duty during his bankruptcy proceedi ng and hadtried
to tel ephone his attorney to obtain his "bankruptcy papers” but did not
seek specific information concerning his debt to the Bank. He was
unabl e to speak with his attorney by phone and did not attenpt to
contact hi mby mail. The debtor reiterated his testinony that a Bank
enpl oyee tol d hi ma speci al account had been set up, but indi cated t hat
she said to "keep nmaki ng t he paynents (and] we'l| keep acceptingthe

paynments." The debtor acknow edged t hat t he Bank never contacted t he
debtors after their bankruptcy filing.

Davi d Bi rkhead testified that he did not recall speaking with
debt or Al vin Hudson i n February 1993 and t hat t he Bank made no ef fort
tosolicit paynents fromthe debtors after June 1991. Birkhead st at ed
that the debtors indicated prior totheir filing that they would
reaffirmtheir obligationtothe Bank, but the debtors' attorney | ater
tol d t he Bank t hey woul d not reaffirm on cross-exam nati on, Birkhead
deni ed havi ng any conversati ons wit h Bank enpl oyees concerning t he
debt or' s paynent of t he di scharged debt and stated t hat he woul d assune
anyone wanting t o nmake such payments was acti ng upon t he advi ce of
counsel .

In this action for turnover and for sanctions, the debtors
mai ntai n that their paynent of t he debt to t he Bank was not vol untary
because it was based on a m st aken belief that the debt had not been
di scharged. They contend that the Bank, infailingtorespondtotheir

di rect questions concerning their account, |led themto nake the

paynents and t hus vi ol ated the i njunction of 524(a)(2) barringthe
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col l ection of discharged debts.

Section 524(a)(2) provides that a bankruptcy discharge

operates as aninjunctionagainst . . . anact to
col l ect, recover or of fset any [ di scharged] debt
as a personal liability of the debtor.

11 U. S.C. §8§8524(a)(2). Notw thstandingthis prohibition against the
col | ecti on of di scharged debts, 8§ 524 provi des t hat a debt or may r epay
debt s t hat woul d ot herw se be di schargeabl e, either by enteringinto a
formal reaffirmati on agreenent, see 11 U. S. C. 8§ 524(c) and (d), or by
maki ng vol untary paynents i n t he absence of such an agreenent. See 11
U.S.C. § 524(f).
Section 524(f) states:
Not hi ng cont ai ned i n subsection (c) or (d) of
this section [requiring court approval of
reaf firmati on agreenents] prevents a debtor from
voluntarily repayi ng any debt.
Section 524(f) thus all ows a debtor to repay a debt after bankruptcy
even t hough areaffirmati on agreenent i s not obtained. Inthis way
debt ors may repay debts as t hey choose w t hout being | egally obli gated
in the event they |ater beconme unable to fulfill their intention.?
The present case i nvol vi ng repaynent of a di scharged debt under
t he m st aken bel i ef that the debt is still owi ng appears to be one of
first inpression, as the Court is aware of no case that addresses

whet her such paynment i s "voluntary" withinthe meani ng of § 524(f).

Courts construing 8 524(f) have enphasi zed that this provision

Vol untary postpetition paynents do not reobligate a debtor on
the original debt, and the debtor can |ater change his or her m nd
wi t hout sanction. See G nsburg, Bankruptcy: Text, Statutes, Rules, 8
12.12[e][1], at 12-108 (2d ed. 1991).
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i nval i dat es repaynent that i s inducedin any manner by the act of a

creditor. See Van Meter v. Anerican State Bank, 89 B.R 32, 34 (WD.

Ark. 1988). Because a debtor's di scharge and t he i njuncti on agai nst
creditor action are inportant conponents of the debtor's "fresh start,"”
payments pursuant to 8 524(f) nmust be truly voluntary and not the
result of pressure or other i nducenent by sophisticated creditors. See

id.; Inre Bowing, 116 B.R. 659, 664 (Bankr. S.D. Ind. 1990); cf. |

relillie, 12 B. R 860, 862 (Bankr. N.D. Onio 1981) (repaynent of debt
t hr ough wage deducti on was not voluntary dueto inplied pressure from
enpl oyer - enpl oyee rel ati onshi p).

Congress has provided littl e gui dance on t he nmeani ng of voluntary
repaynment under 8 524(f). Wil e repaynent due to harassnment or duress
by acreditor isclearly prohibited, it is unclear the extent to which
a debtor's repaynent nust be free fromot her external influences. One
nmeani ng of "voluntary” woul d require that the repaynent be spont aneous,
that i s, i nduced by not hi ng ot her than the debtor's own consci ence.

See Van Meter, 89 B.R at 34. Onthe other hand, "voluntary” is often

usedtorefer toactions resulting fromone's interest i nexperiencing
gai n or avoidingloss. Under thisinterpretation, voluntariness woul d
be determ ned fromthe totality of circunmstances surroundi ng t he
repaynment. |d.

The difficulty of attenptingto ascertain a debtor's notivation
for repaynment under either of thesetests is apparent. The Court does
not bel i eve Congress i ntended to burden courts with such a subj ective
inquiryinusingtheterm”"voluntary."” |d. Rather, 8 524(f) shoul d be

read in the context of other provisions of 8§ 524 referring to the
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repaynent of di scharged debts. Subsections 524(c) and (d) narrowy
define the validity of agreenments to repay discharged debts,
effectively voi di ng any repaynent arrangenent with a creditor that does
not conply withits provisions. C. id. (debtor's repaynent was not
voluntary under 8 524(f) where bank required debtor to borrow
addi ti onal noney to repay di scharged debt as conditi on of obtai ni ng

nortgage loan); Inre Bowing (transaction in which debtors were

required to repay discharged debt in order to obtain new | oan
constituted unenforceable reaffirmtion agreenent, not voluntary
repaynment). Section 524(a)(2) |ikew se protects the debtor frommaki ng
i nvoluntary paynents by forbidding creditor action to coll ect
di scharged debts. As acorollary tothese provisions, §8524(f) serves
toclarify that paynents not i nduced by creditor actionin violation of
§ 524(a)(2) or 8 524(c) and (d) are perm ssi bl e as vol untary paynents.
The Court finds that "voluntary” in 8 524 (f) is used in an
obj ective sense as referringtorepaynent that is free fromcreditor
i nfl uence or i nducenent, regardl ess of whet her t he debt or was noti vat ed
by forces unrelatedtothe creditor. Under this reading of § 524(f),
t he Court need not satisfyitself that the debtor's action was whol |y
spont aneous nor need it nonitor the debtor's psyche to ascert ai n what
forces notivated the debtor's repaynent. Rather, the Court will
exam ne t he appropri ateness of the creditor's actionsto determne if
any vi ol ati on of the precedi ng subsecti ons protectingthe debtor's
di scharge occurred.
I nthe present case, the Court concludes that to the extent the

debtors' repaynent was notivated by a m staken belief forned
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i ndependent |y of action by the Bank, it may be said to be voluntary
wi thin the meani ng of 8 524(f). The debtors do not, and under the
facts of this case cannot, deny that they acted freely i n maki ng the
initial paynments to the Bank follow ng their di scharge. The debtors
i nsi st, however, that the Bank's responses to their questions during
t he course of their repaynent were m sl eadi ng and t her eby render ed
their paynents involuntary.

The Court finds that contrary tothe debtors' assertion, the Bank
enpl oyees t o whomdebt or Al vi n Hudson spoke made no m srepresent ati ons,
and their responses were "m sl eading” only in the sense of being
i nconpl ete. Rather than reassuringthe debtors that the debt's status
remai ned t he sane, t he enpl oyees' responses i ndi cated t hat a change had
occurred regarding the debtors' account. Thus, the responses
presumabl y rai sed further questions inthe debtors' m nds, questions
t hey could have pursued with their bankruptcy counsel.

Wi | e debt or Al vin Hudson stated at one point in his testinony
t hat a Bank enpl oyee tol d hi mt o "keep nmaki ng paynents, "this testinony
of acollectionattenpt by the Bank i s unconvi nci ng. The debtor's only
reference to such a statenment canme after repeated questi oning
concerning his conversations with Bank enpl oyees, and he di d not
mention it in describing the same conversation during direct
exam nation. Sincethe debtor could not identify the Bank enpl oyee
wi t h whomhe spoke or speci fy when t he al | eged conversati on t ook pl ace,
the Court gives little weight tothis isolatedreference that was
i nconsistent with the remai nder of the debtor's testinony.

The debtors ' argunent here presunes that the Bank had an
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affirmati ve duty to determ ne the vol untari ness of their paynents and
t o advi se themconcerning the status of the di scharged debt. Courtsin
fact situations invol ving autonati c payrol| deducti ons have i nposed a
duty on creditors receiving such paynents to obtain a positive
i ndication that the debtor is voluntarily assum ng the prepetition

debt. See Matter of Helluns, 772 F.2d 379 (7th Cir. 1985); Matter of

Hol | and, 21 B.R 681 (Bankr. N.D. Ind. 1982). These courts reason t hat
sincethe filing of a bankruptcy petitiontern nates the voluntary
nat ure of an automati c payroll deduction, and since such automati c
deduction constitutes a coll ection acti on, sonme fornal evi dence of the
debtor's willingness to have t he deducti ons conti nue i s necessary in
order to saf eguard agai nst i nadvertent repaynent. Hel |l uns, 772 F. 2d at
381; Holland, 21 B.R at 687-88.

Unli ke in cases invol ving aut omati ¢ deducti ons, the debtors’
transfer of funds in the present case was not autonmatic, and the
debt or s made paynents ontheir owninitiative w thout any pronpting or
ot her col l ection action by the Bank. The Bank was not obligatedto
advi se t he debtors concerning the effect of their bankruptcy di scharge
or the status of prepetition debts and, i ndeed, m ght have opened
itself toliabilityif it had done so. Sincethe debtorsinthis case
i ndi cated prior to bankruptcy that they wi shedto reaffirmthe debt to
t he Bank and | ater changed their minds, it was reasonabl e for t he Bank
to assune t hat t he debtors had deci ded to repay t he debt voluntarily
wi t hout becomi ng obligated by areaffirmati on agreenent. The Bank,
havi ng taken no action to collect the debt as in the automatic

deduction cases, had no affirmati ve duty to determ ne t he vol unt ari ness
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of the debtors' repaynment and, therefore, did not violate the
injunction of 8 524(a)(2) in accepting the debtors' paynents.

The Court finds, accordingly, that the debtors’' repaynent of the
di schar ged debt t o t he Bank based upon a m staken bel i ef that the debt
was still owi ng constituted avoluntary paynment under 8 524(f) where it
was made w t hout any i nducenent or ot her col |l ection acti on by t he Bank.

Wi |l e t he Bank was restricted fromattenpting to coll ect the debt
t hrough ei t her express or i nplied duress, such as nmaki ng repaynent a
condi tion for obtaining newcredit, it had no duty under S524 (a) (2)
to advise the debtors that the debt had been di scharged prior to
accepti ng paynents. Thus, the Bank enpl oyees | responses to the
debtors | questions concerning the account did not violate the
injunction of S524 (a) (2) to the extent the enployees failed to
provi de a conpl et e descri ption of the debtors' rights regardingthe
di scharged debt.

For the reasons stated, the Court finds in favor of the defendant,
Central Bank, and agai nst the debtors on their conpl aint for turnover
and for sanctions.

SEE WRI TTEN ORDER

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: May 18, 1994




