I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

EARL | NGRAM aka/ dba ) I n Proceedi ngs
Earl's Club 37, Log Cabin, ) Under Chapter 7
and VELMA LEE | NGRAM aka/ dba)

Lego's, Kajo's, ) No. BK 89-40050
)
Debtor(s). )
)

CHARLES W BOYT, JR )

)
Plaintiff(s), )
VS. )
)
EARL | NGRAM and )
VELMA LEE | NGRAM )
)
Def endant (s). )

MEMORANDUM AND ORDER

The facts of this case are not in di spute. On Decenber 5, 1988,
Charles W Boyt ("Plaintiff") obtained ajudgnment agai nst Earl | ngram
("Debtor") inthe amount of $4, 847.48. Subsequently, on Decenber 12,
1988, plaintiff filed an affidavit for non-wage garni shnent inthe
Circuit Court of WIliamson County, Illinois. The affidavit for non-
wage garni shment was served on the Bank of Marion ("Bank") as
gar ni shee. The bank answered that it was i ndebted to the debtor inthe
amount of $1, 970. 68, representing $1, 939. 46 i n checki ng and $31. 22 in
savings. The Circuit Court entered an order to pay over the funds on
January 13, 1989. Four days | ater, before the funds had been pai d over
debtor filed for relief under chapter 7 of the Bankruptcy Code. Debtor
claimed an exenption in the garnished funds, and the plaintiff
obj ect ed.

The plaintiff argued that any interest the debtor had in the

garni shed funds term nated when the order to pay over was entered.



Theref ore, such funds coul d not becone property of the estate, or be
subj ect to exenpti on. Debtor argued that since the funds had not been
turned over at thetine the chapter 7 petitionwas fil ed, ajudicial
lien existed on the funds which coul d be avoi ded under 11 U.S.C.
522(f)(1). This causeis beforethe Court onplaintiff's objectionto
exenpti on.

Commencenent of a chapter 7 case creates an estate of all | egal or
equitable interests of the debtor in property. 11 U.S. C.
541(a)(1). Exenptions are taken fromproperty of the estate. Inre
Nealis, 52 B.R 329, at 331 (Bankr. N.D. Ill. 1985). Therefore, if the
debt or had no | egal or equitable interest inthe property when the
bankruptcy petitionwas filed, it cannot becone property of the estate,
or be subject to exenption.

However, if the property becomes property of the estate, the

debt or may avoid the fixing of ajudicial lientothe extent thelien

i mpai rs an exenptionto whichthe debtor isentitled. InreNealis, 52
B.R at 331. A garnishnent lienis a "judicial |ien" subject to

avoi dance under 522(f)(1). Inre Johnson, 53 B.R 919, at 922, reh'g

deni ed 57 B.R. 635 (Bankr. N.D. Il1. 1985). The issue presented for
revi ewi s whet her i n a non-wage gar ni shment proceedi ng f unds whi ch have
been ordered pai d over, but are not paid over prior tothefilingof a
chapter 7 petition, belongtothe creditor they were ordered paidto or
remai n the debtor's property subject to avoidablejudicial lien. The
i ssueis oneof first inpressionunder Illinois non-wage garni shnent
I aw.

Garni shnent is a statutory proceedi ng unknown to the comon
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law. Inorder to determ ne the extent and scope of garni shnent process
it isnecessarytoresort tothe statute whichcreatesit. 201llinois

Law and Practice, Garnishnment 2 at 376 (1956). No provi sion of the

I1linois Garni shnment Act! deals directlywiththeissue before the

Court. However, two provisions | end support tothe notionthat when

the court enters an order to pay over, the garni shnment |ientermnates

and the property belongs to the judicially designated party.
Section 12-707 "Duties of the Garnishee" provides:

12-707. Duties of garnishee. (a) Tothe extent
of the anpbunt due upon t he judgnent and costs,
t he garni shee shall hold, subject tothe order of
t he court any non-exenpt i ndebt edness or ot her
non- exenpt property in his or her possession,
custody or control belonging to the judgment
debt or or in which the judgnment debtor has any
i nterest. The Judgnent or bal ance due t hereon
beconmes a lien on the indebtedness and ot her
Property hel d by the garni shee at thetine of the
servi ce of garni shment summons and remains alien
t hereon pending the garnishnent proceeding.

II'l.Rev. Stat. ch. 110 12-707 (1984) (enphasi s added). Sinply stated,
the clear neaning of the statute is that a lien arises on the
i ndebt edness when t he gar ni shnent summons i s served, and renains alien
pendi ng t he gar ni shment proceedi ng. Therefore, thelienexists only
during t he pendency of the proceedi ng. Wbster's dictionary defines
pending as "not yet decided.” Webster's Ninth New Coll egi ate
Dictionary 869 (9th ed. 1983). (Once a court enters an order a deci si on

has been nade and t he proceedi ng i s no | onger pendi ng. This | anguage

supports the propositionthat oncethe court entersits order that

111.Rev. Stat. ch. 110 12-701 et. seg.
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funds be paid to a particular party, the lien term nates and the
desi gnated party owns the funds.

This reasoning is consistent with the purpose underlying
garni shnment, whichis to nmake t he assets of a judgnent debtor avail abl e

for satisfaction of adjudicated clainms. 20111inois Lawand Practi ce,

Gar ni shnment 2, at 377 (1956). Agarnishnent lien arisesinfavor of
the plaintiff (creditor), duringthe pendency of the proceedi ng. 20
Il linois Lawand Practice, Garni shnment 52 at 416 (1956). Therefore,

thelien arises to protect the creditor pending a deci sion by the
court. Once the court has enteredits order directingthe funds be
paid to the creditor, the creditor no | onger needs the protection

af forded by a lien.

The second rel evant provision is section 12-715 which

provi des:

12-715. Refusal or neglect of garnishee to
deliver property. 1f a Garnishee refuses or
neglects to-deliver property in his or her
possessi on when ordered by the court, the
garni shee may be attached and punished for
contenpt; or the court may enter judgnent agai nst
t he garni shee for the val ue of the property or
t he ampbunt due upon the judgnent and costs,
whi chever is the l esser, and have sane enforced
agai nst the garnishee.

I1l.Rev. Stat. ch. 110 12-715 (1984) (enphasi s added). This provisionis
t o conpel the garnisheeto conmply withthe court's order to pay over
The gar ni shee i s a nere st akehol der during t he garni shnent proceedi ng
and has a duty to hold the property

subj ect tothe entry of the garni shnent judgnment. Inre Marri age of

Soul eles, 111 111. App. 3d 865, 444 N.E. 2d 721, at 725 (1982). Once



the court entersits order to pay over, the garni shee owes t he property
tothe garnishingcreditor andisliablefor failureto pay over the
funds. The court's order therefore has the effect of legally
transferring the garnished property to the designated party.

The 11 1inois Wage Deduction Statute, Ill.Rev. Stat. ch. 110, 12-801
et. seq., provides for garnishment of wages, andis simlar tothe
(non-wage) Garni shnent Act. Under the Wage Deduction Statute the
garni shment sumons creates alien onthe debtor's wages, just as under
t he Garni shnent Act t he garni shnent sumrmons creates alien onthe non-
wage property. Under both statutes the garni shment summons initi ates
t he procedur e whereby the creditor seeks to apply the debtor's property
insatisfaction of anunderlyingjudgnent. Ineffect, both statutes
freeze sonme type of the debtor's property to all owthe debtor and
creditor tolitigate over whois entitledtoit. Because of these
simlarities, cases under the wage deduction statute constitute
persuasi ve authority in garnishment act cases.

It issettledunder Illinois wage garnishnent | awthat t he debt or
retains aninterest ingarni shed wages until the court enters the wage
deducti on order. However, when t he wage deduction order i s entered the
creditor has an unconditional right to the garni shed wages. Inre
Johnson, 53 B. R at 925. Both a wage deducti on order and an order to

pay over have t he effect of judgnents.? Sincethe debtor is divested

2A deduction order has been designated by statute to have the
force and effect and be enforceable as a judgnent. |Ill.Rev.Stat. 110
12-802 (1984). An order to pay over by definition is a judgnment
defining judgnment as a decision of a court upon the respective rights
and clains of the parties. Black's Law Dictionary 755 (5th ed.
1979).



of his interest in garni shed wages when t he wage deducti on order is
entered, |ikew se the debtor shoul d be di vested of his interest in non-
wage property when the order to pay over is entered.

The debt or argues that al t hough t he court had entered an order to
pay over, since the funds had not been pai d over, the funds renai ned
t he debtor's property subject tothejudicial lien. To allowsuch an
argunent woul d gi ve judicial orders effect when they were carried out,
and not when they were entered. Such an argunent is clearly wong. A
j udgnment at | awbecones effective as soonas it is pronounced by the

court. Commonwealth Loan Conpany v. Baker, 214 N. E. 2d 904, 67 I11.

App. 2d 359, aff'd. on ot her grounds, 240 N.E. 2d 682, 40111. 2d 506
(1966). Therefore, the order to pay over nust be gi ven ef fect fromthe
time it was entered. To give the order effect, the debtor nust be
di vested of hisinterest andtitle nust passto plaintiff as of January
13, 1989. Sincetitle passedtoplaintiff onJanuary 13, 1989, debtor
retained nointerest inthe funds January 17, 1989, when t he chapter 7
petitionwas filed. Thus, the funds di d not become property of the
estat e, and debt or coul d not use t he avoi di ng power of 522(f) toclaim
an exenption in the funds.

The debtor's second argunent i s that the fixi ng of the garni shrent
i en and subsequent transfer of funds subject to the
i en constitutes an avoi dabl e preference under 11 U. S. C. 547(b).2 The

pur pose of the preference provisionistofacilitate the bankruptcy

3The Court notes that a proceeding to set aside a transfer as
preferential is an adversary proceeding. However, the Court wll
address the issue since filing an adversary proceeding at this stage
woul d be a needl ess waste of tinme and duplication of effort.
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policy of equality of distributionanong creditors of the debtor. This
argunent requires exam nati on of sections 547(b) and 522(h) of the

Bankrupt cy Code.

Section 547(b) sets forth the elenments of an avoi dabl e

pr ef erence:

(1) "any transfer of aninterest of the debtor
in property"”;
(2) "to or for the benefit of a creditor”;
(3) "for or on account of an antecedent debt
owed by the debtor before such transfer was
made"” ;
(4) "made while the debtor was insolvent";
(5) "made (A on or within 90 days before
the date of the filing of the petition; or
(B) between ninety days and one year before
the date of the filing of the petition, if
such creditor at the time of transfer was an
i nsider"; and
(6) "that enabl es such creditor to receive nore
t han such creditor would receive if
(A) the case were a case under chapter
7 of this title;
(B) the transfer had not been nade; and
(C) such creditor received paynent of
such debt to the extent provided by the
provisions of this title."

As st at ed previ ously, the facts are not in dispute, and those facts
establish all six elenments of a preference. The fixing of the
garni shnent lien onthe debtor's funds constituted atransfer; the
transfer was to sati sfy an antecedent debt; it was nmade wi t hi n 90 days
of t he bankruptcy petition during whichtimethe debtors were presuned
insolvent, 11 U. S.C. 547(f); the transfer was made wi t hi n 90 days of
thefiling of the petition; and the transfer enabledthe creditor to

recei ve nore than he woul d have because the |ien transformed t he

creditor's clai mfromunsecured to secured. Any judicial proceeding



that creates or fixes alien uponthe debtor's property will constitute

a preference. 4 Collier onBankruptcy 547.03, at 547-19 (15th ed.

1989).

The fact that the debtor rather than the trustee has rai sed the
preference issueis of noconcern. Under section 522(h) the debtor may
avoi d a transfer under section 547 if the trustee coul d have avoi ded
t he transfer but does not attenpt to do so. However, the debtor's
right toavoidthetransfer isonlytothe extent that the debtor could
have exenpted the property if the trustee had avoi ded the transfer. 3

Col i er on Bankruptcy 522. 30, at 522-104 (15th ed. 1989). It isnot in

di spute that the debtors have roomto exenpt val ue of $1,970.68
pursuant tolll.Rev. Stat., ch. 110, 12-1001(b). Therefore, the debtors
may avoi d the transfer to the extent that they coul d have exenpted t he
property if the trustee had avoided the transfer.

Based on the reasoni ng set forth above, T 1S ORDERED t hat t he
plaintiff's objectionto exenptionis sustained. |TI|SFURTHER ORDERED
that the transfer constitutes an avoi dabl e preference and t he sumof

$1,970.68 be paid to the bankruptcy estate.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE
ENTERED: _July 24, 1989




