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LI NDA SUE | SRI NGHAUSEN, g No. BK 90-50244
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)
JERSEY STATE BANK, )
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)
ROGER DALE | SRI NGHAUSEN, )
LI NDA SUE | SRI NGHAUSEN, and )
THE UNI TED STATES OF AMERI CA))
)
Def endant s. )
OPI NI ON

On July 11, 1984, Jersey State Bank (hereafter "bank") | oaned
debt ors $175, 000. 00 and debt ors si gned a prom ssory note and a security
agreenent givingthe bank alienintheir farmmachi nery and equi prent.
The bank perfectedits lien, onJuly 13, 1984, by filing a financing
statenment covering the machinery and equi pnent.

On May 1, 1985, the United States of America, Farnmers Hone
Adm ni stration (hereafter "FnHA"), filed a financi ng statenent covering
t he sane farmmachi nery and equi pnent.! On May 31, 1985, debtors
execut ed several prom ssory notes in order to borrow$120, 000. 00 from

FmMHA as an operating |oan and to reanortize

1Section 9-402(1) of the Illinois Uniform Comercial Code
(hereafter "UCC'), Ill. Rev. Stat. ch. 26, para. 9-402(1), provides,
in pertinent part, that "[a] financing statement may be fil ed before
a security agreenent is nmade or a security interest otherw se
attaches. "



several ot her outstandingloans owedto FMHA. On this sane date, to
secure the repaynent of the notes, debtors executed a security
agreenment granting FHA a lien on their farm machinery and equi pnent.

On January 9, 1989, exactly six nonths and four days beforeits
fi nanci ng statenent on t he farmmachi nery and equi pnment was t o | apse,
t he bank fil ed a continuati on statenent for the purpose of mai ntaining
its perfected status wthregardtothis collateral. FnHAtinely filed
its continuationstatenment to prevent the lapsing of its perfected
interest in the farm machi nery and equi pnent.

On March 29, 1990, debtors filed a petition for relief under
chapter 7 of the Bankruptcy Code. After filing for bankruptcy
protection, debtors discussedwth FrHAthe treatnment of its claim
The di scussi ons were based onthe premse that FnHA' s lien on the farm
machi nery and equi pnent was junior to the lien of the bank.?

Thereafter, on June 6, 1990, debtors and their counsel executed a
reaf firmati on agreenent bi ndi ng debtors to repay t he sumof $60, 532. 69
to t he bank notw thstandi ng t heir di scharge i n bankruptcy. On June 8,
1990, debtors' counsel wrote to FmHA concerni ng debtors' desireto
reaffirmtheir obligationto FnHa for the secured val ue of FmHA' s

col | ateral whi ch debtors t hought t o be approxi matel y $30, 000. 00 due to

2Debt ors make a general assertion in their affidavit that they
relied on comunications fromFMHA in deciding to reaffirmthe
obligation owed the bank and in foregoing rescission of the
reaffirmati on agreenment, and FIVHA has never refuted the assertion.
Accordingly, the Court assunmes for purposes of this order that
debtors relied on the conmunication from FMHA.
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the bank's first lienonthe collateral.® By letter of June 14, 1990,
FmHA rej ect ed debtors' offer toreaffirmthe obligation owed FHA f or
less than its full anmpunt but suggested that post-reaffirmtion
restructuring of the debt by "witedown or . . . buyout at net recovery
val ue” m ght be possi bl e.

Debt ors never reaffirmed their obligationto FrHA. However, on
August 27, 1990, debtors attended a hearing on the agreenent
reaffirmng their obligation to the bank. An order of discharge
rel easi ng debtors fromal | di schargeabl e debts was ent er ed on Sept enber
27, 1990, wi t hout debtors havi ng resci nded t he agreenent reaffirm ng
their debt to the bank.

Subsequently, FMfHAwote two |l etters to the debtors to ascertain
debt ors' pl ans for paying FnHAthe val ue of its securedinterest inthe
collateral. Inbothletters, FrHA nade references to the bank's |ien
as the senior lien on the collateral.?

Nearly a year | ater, the bank fil ed an anmended conpl aint inthree
count s agai nst debtors and FnHAinthe United States District Court for

the Southern District of Illinois.®> Inthefirst count of the anended

SAccording to notes witten by FnHA' s agent on Novenber 29,
1990, debtors owed FnHA approxi mately $101, 000.00 in m d-1990.
According to FHA's letter to debtors dated Decenmber 10, 1990, the
col l ateral was appraised at $90, 700. 00 and debtors owed the bank
$60, 532. 69 as of April 18, 1990.

‘FnHA' s agent also net with Ms. Isringhausen in person on
November 29, 1990. FnHA's agent's notes commenorating this
di scussi on suggest that the discussion was prem sed on the belief
that FmHA's |ien was subordinate to the lien of the bank

The bank originally filed, on Septenmber 4, 1991, a two count
conpl ai nt agai nst debtors and FnHA in the Circuit Court for the
Seventh Judicial Circuit in Jersey County, Illinois seeking the
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conpl ai nt, the bank sought a sal e of the farmnachi nery and equi pnent
withremttance of the proceeds to the bank. A second count sought
j udgnment agai nst debtors inthe anount of $61, 142. 46 pl us i nterest,
costs and attorneys' fees. The third count requested a judici al
determ nation of the superiority of the bank's liento the lien of
FmHA.  On Novenber 21, 1991, FnHA filed an answer to the anended
conpl ai nt and a count ercl ai masserting the superiority of itslien and
its paranount right to the sale proceeds based on the bank's
i neffective continuation statenent.

Wth the bankruptcy case still pending, the District Court
referred the matter to t he Bankruptcy Court to be heard i n conjunction
wi t h an adversary proceeding fil ed by the trustee addressi ng t he sane
i ssues.® At trial, the parties stipulatedthat nofacts werein dispute
and that the case could be decided wi thout the presentation of
addi ti onal evidence. The parties have treated the proceeding
excl usively as an actionto determ nethe priority of |iens and all
argument has been directed to t hat purpose. No evi dence or argunent
has been presented as to Counts | and Il of the amended conpl ai nt.
Accordingly, Counts | and Il are di sm ssed basedon plaintiff's failure

to sustain its burden of proof.”

identical relief as sought in Counts I and Il of the anended
conplaint. FnmHA renoved the cause of action to the United States
District Court for this district.

®That adversary case, adv. no. 92-5024, has since been
di sm ssed.

‘As a result of the posture of the case, debtors, although naned
defendants in the anended conplaint, find thenmselves in the position
of arguing in tandemwth plaintiff bank with respect to Count 111l of
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The first i ssue the Court nust decideis whether thefilingof a
continuation statenment four days prior tothe six nonth statutory
"wi ndow" for filingis effective to prevent | apse of the financing
statenent. If the answer tothis questionisintheaffirmative, the
Court need | ook no further.

The statutory schene for filing and mai ntai ning the effectiveness
of afinancing statenent is set forthinArticle 9 of thelllinois UCC
I11. Rev. Stat. ch. 26, para. 9-101et seq. Paragraph 9-403(2) of the
UCC provides in pertinent part that:

afiledfinancing statenent is effectivefor a
period of 5 years fromthe date of filing. The
effectiveness of a filed financing statenment
| apses on the expiration of the 5 year period

unl ess a continuation statenent isfiledprior to
the | apse.

II'l. Rev. Stat. ch. 26, para. 9-403(2). Paragraph 9-403(3) of the UCC
theninstructs secured parties onthe requirenents of an effective
continuation statenent. It states in pertinent part:

A continuation statenent may be filed by the
secured party within 6 nonths prior to the
expiration of the 5 year period specified in
subsection (2). . . . Upontinmely filing of the
continuation statenent, the effectiveness of the
original statenent is continued for 5 years after
thelast datetowhichthe filing was effective.

I1l1. Rev. Stat. ch. 26, para. 9-403(3) (enphasi s added). Here, the

t he amended conplaint and with respect to FnHA's count ercl ai m agai nst
t he bank. Accordingly, pursuant to Rules 13(h), 19(a) and 21 of the
Federal Rules of Civil Procedure, made applicable to this case by
Bankruptcy Rules 7013, 7019 and 7021, respectively, debtors are
realigned as plaintiffs as to Count Il of the anended conplaint and
as defendants to the counterclaim



bank' s fi nancing statenent filed on July 13, 1984, expired on July 12,
1989, unlessthefiling of the continuation statenent on January 9,
1989, was effective to prevent the | apse.

The Court has previously consideredthe validity of a prematurely

filed continuation statement. Inlnre Coner, No. BK87-30273 (Bankr.

S.D. 1'll. Nov. 30, 1987), the Court hel d that a continuation statenent,
to be effective, nust befiledw thinthe six nmonth "w ndow' precedi ng
the expiration of the original financing statenent. The Court's
decisionin Comer is consistent withthe deci sions of the overwhel m ng
maj ority of other courts which, inexamningtheissue, haverefusedto
devi ate fromt he cl ear and mandat ory® | anguage of the statute. Seeln

re Rai nbowMg. Co., 129 B. R 702, 705 (Bankr. M D. Ga. 1991); lnre

Adam 96 B. R. 249, 252-53 (Bankr. D. N.D. 1989); Matter of Hubka, 64

B.R at 475-76; Inre Hays, 47 B. R. 546, 550 (Bankr. N. D. Ohi o0 1985);

Inre Vernont Fi berglass, Inc., 44 B.R at 509; Banqgue Worns v. Davi s

Constr. Co., Inc., 831 S. W 2d at 923-24; Lorain Music Co. v. Allied

Inv. Credit Corp., 535 N.E. 2d at 346-47.

Were the Court to adopt the position that debtors and t he bank

81t is well settled that the word "may" in the statutory phrase,

"[a] continuation statement may be filed . . . within 6 nonths prior
to the expiration of the 5 year period . . .," [Ill. Rev. Stat. ch.
26, para. 9-403(3), "refers to whether or not a continuation
statenment is, in fact, filed . . . . [and] has no reference to the
prescribed six-nmonth period in which to file." 1n re Callahan

Motors, Inc., 396 F. Supp. 785, 789 (D. N. J. 1975), rev'd on other
grounds, 538 F.2d 76 (3rd Cir.), cert. denied, 429 U. S. 987 (1976).
See also Matter of Hubka, 64 B.R 473, 476 (Bankr. D. Neb. 1986); ln
re Vernont Fiberglass, Inc., 44 B.R 505, 509 (Bankr. D. Vt. 1984);
Banque Worms v. Davis Constr. Co., Inc., 831 S.W 2d 921, 924 (Ky.
Ct. App. 1992); Lorain Music Co. v. Allied Inv. Credit Corp., 535

N. E. 2d 345, 347 (Chio Ct. App. 1987).
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advocate, a creditor woul d be forced to search the records not only for
t he prescri bed si x-nmonth period but al so for the four and one- hal f
years prior to that period. "This would place a burden on arecord

searcher that isnot required by the statute.” 1nre Rai nbowMg. Co.,

129 B.R at 705. Althoughit is unfortunate that the bank and debtors
may suffer as aresult of anerror of a nmere four days whil e FnHA r eaps
a wi ndfall, other considerations take precedence here. The bank i s not
anoviceinmtters of cormercial | aw, and the Court finds that the
need t o avoi d di sharnoni ous i nterpretati ons of a uni formlaw"enacted
t o establ i sh standard busi ness | aws t hroughout the United States, "id.
at 704, surpasses any requi renent urged by debt ors and t he bank t hat
the UCC be liberally construed.

The sol e authority discovered by the Court or by any of the
parti es which departs fromstrict statutory constructionis|lnre

Cal |l ahan Mbtors, Inc., 538 F. 2d 76 (3rd Gr.), cert. denied, 429 U. S.

987 (1976). However, the bank's and debtors' reliance on Callahanis
m splaced. InCallahan, the NewJersey Secretary of State's office
sent a formletter to parties with financing statenents on file
contai ning | anguage which the Court of Appeals found to have
i nadvertently induced the premature filing of the continuation
statement i n question. The Third Circuit was careful tolimt its
rulingtothe unusual circunstances of the case beforeit. The Court
expressly stated that it was not ruling onthe question of whet her a
continuationstatement istinely whenfiled nore than six nonths before
t he expiration of the financing statenment towhichit isdirected. 1d.

at 80.



In the case at hand, there are no special facts which either
i nduced or woul d justify the bank's premature filing. Nor is there
support i n any of the cases for the bank's and t he debtors' argunent
that thefilingofficer's mnisterial act of accepting the premature
continuation statenment for filing represents adeterm nationof its
validity or effectiveness upon which the bank and debtors areentitled
torely. Seeid. (decliningto decide whether a continuation statenent
shoul d al ways be deenmed tinely if accepted by thefilingofficer).
Accordi ngly, the bank's premature continuation statenment failedto
conply with the statutory requirenents and was i neffective to continue
t he bank's original financing statement beyond July 12, 1989.

Havi ng determ ned t hi s i ssue agai nst t he bank and debtors, the
Court must now eval uate whet her the various equitable doctrines
asserted by the bank and debtors alter the outcone. The bank and
debtors first argue that FnHA is estopped fromasserting a lien
superior to the bank's because of prior representati ons nade by FnHA as
to its junior |ien position.

The doctrine of equitable estoppel precludes one party from

asserting a claim or defense against another party who has
detrinentally relied onthe fornmer's m srepresentationor failureto

di scl ose amaterial fact. Kennedy v. United States, 965 F. 2d 413, 417

(7th Gir. 1992) (citingPortmann v. United States, 674 F. 2d 1155, 1158

(7th Cir. 1982). Thetraditional el enments of the doctrine are: "(1)
m srepresentati on by t he party agai nst whomest oppel i s asserted; (2)
reasonabl e rel i ance on that m srepresentation by the party asserting

estoppel ; and (3) detrinent to the party asserting estoppel."” Id.
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(citinglnre Larson, 862 F.2d 112, 115 (7th G r. 1988) (quoti ngUnited

States v. Asmar, 827 F. 2d 907, 912 (3rd Cir. 1987))). The burden of

proof is on the party claimng estoppel. 1d.

It is clear that the bank and debtors have failed to neet their
burdenwith respect tothefirst elenent. In order for the doctrineto
apply, there nust be a m srepresentation of fact. Not only nust "t he
party to be estopped. . . knowthe facts. . . . andintendthat his

conduct . . . be acted upon,” Azar v. United States Postal Service,

777 F.2d 1265, 1268 (7th Cir. 1985) (citingPortmannv. United States,

674 F. 2d at 1167), but one cannot be estopped by "t he nere expression
of an erroneous opinionon a matter of law. . . . " 28 Am Jur. 2d

Est oppel and Wai ver 8 47 at 656 (1966). Here, FnHA admits that it

erredinits original conclusionthat the bank heldafirst |ien and
that this error was communi cated to debtors. However, thereis no
evi dence before the court show ng that FnHA knewat thetine of its
conmuni cati ons that the bank's conti nuati on statenent was prematurely
filed. Mreover, it is clear that the comuni cati ons concerned FnHA' s
| egal conclusionastoitslienstatus andthe priority of the bank's
lien rather than m sstatenents of fact.

The | ogi cal consequence of refusing to predi cate estoppel on an
erroneous | egal conclusionisthat a party clai mng equitabl e estoppel
cannot be saidto have reasonably relied on a m srepresentationasto

amatter of law ® For there to be reasonabl e reliance, it nust appear

°Of course, there nust be reliance in the first instance. Here,
there is no evidence before the Court show ng that the bank knew of
FMHA' s erroneous communi cation to debtors when it decided to all ow
debtors to reaffirmtheir debt. Thus, the bank has failed to prove



t hat the party cl ai m ng est oppel was not only i gnorant of the facts,

Azar v. United States Postal Service, 777 F.2d at 1268 (citi ng Port mann

v. United States, 674 F. 2d at 1167), but al so "act ed reasonabl y when he

relied onthose he nowseeks to estop rat her t han enpl oyi ng sone ot her
means to obtaintheinformation." 1d. at 1270. "It is fundanmental
t hat a person cannot predi cate an estoppel in his favor on his own
dereliction, om ssion, or i nadvertence where there i s no conceal nent,
m srepresentation, or other i nequitabl e conduct by the other party . .
So t oo, where acts al |l eged as the basi s for an est oppel were al so
commtted by the party attenpting to assert it, there can be no

estoppel ." 28 Am Jur. 2d Estoppel and Waiver 8§ 35 at 642 (1966)

(citinglnre Peer Manor Bldg. Corp., 134 F. 2d 839, 842 (7th Cir.),

cert. denied, 320 U. S. 211 (1943)).

No party has presented evi dence t o show whet her or not t he bank
and debt ors were awar e that the continuation statenent was prematurely
filedwhenthey enteredintothereaffirmtion agreenent. Assum ng
arguendo t hat they were i gnorant of this fact, the bank and debtors
nonet hel ess may not, as aresult of FnHA' s erroneous | egal concl usi on,
di vest thensel ves of the responsibility of maki ng an i ndependent
i nvestigation of the status of theliens before bindingthenselvesin

areaffirmation of the debt. See, e.q., Azar v. United St ates Post al

Service, 777 F.2d at 1270; Wodstock/ Kenosha Health Center V.

Schwei ker, 713 F. 2d 285, 290 (7th G r. 1983) (constructi ve know edge of

that it relied on FMHA' s communi cations regarding its |ien status.
However, the court will assume actual reliance by the bank for the

pur pose of determ ning whether such reliance was reasonabl e.
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t he facts defeats t he reasonabl eness of thereliance). Here, debtors
wer e represent ed by abl e counsel fromthe i nception, and the bank was

operating inits area of expertise. See Wodstock/ Kenosha Health

Center v. Schweiker, 713 F.2d at 291. G ven that the docunments

supporting lien status were a matter of record and readi | y avai |l abl e,
and that the ineffectiveness of premature filing is virtually
axi omatic, it was unreasonabl e for debtors and the bank torely on
FmHA" s concl usi on wi t hout first satisfying thensel ves of its accuracy.

The bank and debt ors may not hold FrHA t o a hi gher standard of

conduct than that to whi ch they hol d t hensel ves. See, e.qd., Inre Peer

Manor Bl dg. Corp., 134 F. 2d at 842. FnHA di d not hi ng t hat t he bank and

debtors did not do, and failed to do only that

whi ch t he bank and debtors failedto do. Seeid. Equitable principles
do not allowthe court toshift theresponsibility for determ ningthe
status of the bank's Iien onto FnHA and of f t hose who fai |l ed adequat el y
to protect thensel ves.

Portmann v. United States,, 674 F. 2d 1155 (7th Cir. 1982), does

not convince the Court otherw se. InPortnmann, the Court of Appeal s
reversed the District Court's grant of summary j udgnent in favor of the
Uni ted States Postal Service and remanded the caseto the District
Court on the basis that the doctrine of equitabl e estoppel n ght be
avai | abl e agai nst t he Postal Service upon proof by plaintiff of her
al | egati ons that she had been ni sadvi sed by a postal clerk as to
i nsurance coverage for her | ost packages. Although the bank argues
t hat Portmann prohibits FMHAfrom"bel atedly chall enging the validity

of alienwhich[it] affirmatively statedinwitingwas valid," the
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case was not decided onthe nmerits and the Court of Appeals left it to
the District Court to determ ne whet her the el ements of equitable
est oppel were nmet. Portmann stands only for the principlethat the
Postal Service, al beit a branch of the federal governnent, does not
have absolute immunity from estoppel .

As tosufferingadetrinent, thethird el ement required under the
equi t abl e est oppel doctrine, only debtors, and not the bank, have been
har med. The execution of the reaffirmation agreenent di d not have any
effect onthe priority of the bank's Iien. The harmoccurred well
bef ore t he execution of thereaffirmati on agreenent and was caused by
the bank's own failuretofile an effective continuati on statenent.
Wi | e debtors admttedly arein aworse positionfor having reaffirmed
what appears to be an unsecur ed debt, t he bank has not suffered from
FMHA s error, and, infact, hasinprovedits positionasaresult. If
FmHA had i nsi sted fromt he beginningthat it had the senior |lien, the
bank would now find itself not only unsecured but also sans
reaf firmati on agreenent. Additionally, the bank's argunent that its
recovery as a junior |ien hol der has been di m ni shed by FHA' s del ay i n
assum ng senior lien status is purely specul ative. The Court has
before it no evidence either that the coll ateral has decreased i n val ue
or that the bank woul d have i ncreased its recovery had it been treated
as the junior lien holder fromthe inception.

Next, the bank and debt ors argue that t he doctrine of | aches bars

PHavi ng found on the nmerits that the doctrine of equitable
est oppel does not defeat FmHA's first lien on the collateral, the
Court need not address FnHA' s argunent that the doctrine may not be
asserted agai nst the governnment.
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FmHA from asserting a lien superior to that of the bank. Like
equi t abl e est oppel, | aches is an equi tabl e doctrine. "It is concerned
principally wththe fairness of permttingaclaimto be enforced.
"It isunlike[astatuteof] limtations, whichis based nerely on
tinme. Rat her, laches is based upon changes of conditions or

relationshipsinvolvedwiththeclaim'" Zelazny v. Lyng, 853 F. 2d

540, 541 (7th Cir. 1988)(quoting Lingenfelter v. Keystone Consol.

| ndus., Inc., 691 F.2d 339, 340 (7th G r. 1982) (per curiam). The two

el enents the party asserting | aches nust prove are wel | - est abl i shed:

(1) lack of diligence by the party agai nst whomthe defense is

asserted, and (2) prejudice to the party asserting the defense.

Farries v. Stanadyne/ Chicago Dv., 832 F. 2d 374, 378-79 (7th Cir. 1987)

(quoting Costellov. United States, 365 U. S. 265, 282 (1961)). Unlike

estoppel, "[l]aches requires noreliance. |t bars recovery where
‘defernent of action to enforce clainmed rights is prol onged and
i nexcusabl e and operates to [the non-delaying party's] materi al

prejudice." GdtationCycle Co., Inc. v. Yorke, 693 F. 2d 691, 695 (7th

Gr. 1982) (quotingBoris v. Ham lton Mg. Co., 253 F. 2d 526, 529 (7th

Cir. 1958)).

I n exam ni ng whet her FnHA' s cl ai mof senior lienis barred by
| aches, the Court notes first that the arguably prejudicial delayin
t hi s case was only six nonths, representingthe period between the date
t hat debt ors sought bankruptcy relief and the date of their di scharge
when t he reaffirmati on agreenment becane i rrevocabl e. The bank and
debt ors appear to contend that FnHA had an affirmative duty to

ascertain and assert its lien status duringthistinmeinorder to
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saf eguard debtors fromt he unfortunate situationin whichthey nowfind
t hensel ves. However, acreditor i na bankruptcy caseis not required
toinvestigateits lienstatus for the protection and conveni ence of
debt ors contenpl ati ng reaffirmati on deci si ons. Nor was FnHA r equi r ed
tofile a proof of claimin this case!! or to bring an adversary
proceeding to establish the validity, priority or extent of the
respective liens. Infact, thereis no evidence whatsoever before
t he court that FmHA was awar e eit her of the premature continuation
statenment or of debtors' decisiontoreaffirmtheir debt tothe bankin
sufficient time to affect that decision.

The Court finds neither prolonged nor i nexcusabl e del ay on t he
part of FnHA. Here, the bank, with reason to know of the premature
filing and greater access to the docunents at i ssue, and t he debtors,
with nore at stake in the reaffirmati on decision, also failed to
investigate and resolvethelienpriorities beforethereaffirmation
agreenment becane irrevocable. Cearly, FnHA s m st aken concl usi on as
tothe legal status of itslien, whichit held for sonme period of tine,
isnonore anindicationof alack of diligenceonits part than are
t he bank' s and t he debtors’ own m stakes i n m scharacterizing the liens
and failing to seek judicial determ nation for an extended peri od of

tinme. 12

1IAs of this date, the trustee has not called for creditors to
file proofs of claim

12Since the Court has found that the doctrine of |aches does not
precl ude FnHA from asserting senior lien status, it need not
determ ne whet her the doctrine nmay be asserted against the
gover nment .
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Finally, the bank and debtors contend that the doctrine of
col | ateral estoppel precludes FnHAfromasserting the seniority of its
lien. Accordingtothis argunent, sincethereaffirmati on agreenent
was approved by t he Court and found to be i n debtors' best interest at
a reaffirmati on hearing conducted on August 27, 1990, FnmHA is
col laterally estopped fromchal | engi ng t hi s fi ndi ng whi ch nust have
been based on a finding that the bank' s |ien was senior tothelien of
FmHA. To prevail onthis argunent, the bank and debt ors nmust convi nce
the Court that the elenments of collateral estoppel are satisfied.

"' Col | ateral estoppel, whichis al so known as i ssue precl usi on,
generally prevents aparty fromrelitigating anissuethe party has

already litigatedandlost.'” G lldorn Sav. Ass'n v. Comrerce Sav.

Ass'n, 804 F.2d 390, 392 (7th Cir. 1986) (quoting Ferrell v. Pierce,

785 F.2d 1372, 1384 (7th Cir. 1986)). "'In general, coll ateral
est oppel precludes relitigation of issues inasubsequent proceedi ng
when: (1) the party agai nst whomt he doctrineis asserted was a party
tothe earlier proceeding; (2) theissue was actually litigated and
decided onthe nmerits; (3) the resolutionof the particul ar i ssue was
necessary totheresult; and (4) the issues are identical.'" |d.

(quoting Kunzel man v. Thonpson, 799 F. 2d 1172, 1176 (7th Cir. 1986)).

"The policy underlying the doctrineisthat 'onefair opportunityto

litigate anissueis enough.'" 1d. at 392-93 (quotingBowen v. United

States, 570 F. 2d 1311, 1322 (7th Cir. 1978)). "The party asserting
est oppel has t he burden of establishing whichissues were actually
determined in his favor in the prior action.”™ [|d. at 393.

None of the el enents of col |l ateral estoppel are satisfied here.
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Nothing in the record indicates that FnHA was privy to debtors’
decisiontoreaffirmtheir i ndebtedness tothe bank or a party i n any
sense of the word to the reaffirmation hearing.

Mor eover, a determ nation by the Court that the bank hel d t he seni or
lien was not necessary to the conclusion that the reaffirmtion
agreenent was in debtors' best interests and, in fact, was not
determned. dearly, debtors enter intoreaffirmati on agreenents with
creditors, some of whom even are unsecured, based on a range of
factors, including the availability of future credit. Wen debtors,
with the gui dance of counsel who is presuned to i nvestigate |ien
status, decide that their best interest isfurthered by reaffirmnga
particul ar debt, the Court does not and need not inquire into the
validity, priority or extent of any lien before approving the
reaf firmation agreenment. To hol d ot herw se woul d put a needl ess burden
on al ready scarce judicial resources. As a result, the Court's
approval of thereaffirnmation agreenent di d not enconpass the i ssue
bef ore t he Court today and does not preclude a determ nation that FrmHA
hol ds the senior |ien.

See Order and Judgnent entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: _March 3, 1993

16



