I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I n Proceedi ngs
Under Chapter 7

I N RE:

W LLI AM PATRI CK JETTER and

KATHY A. JETTER, BK No. 92-30160

N N N N N

Debt or s.

OPI NI ON

Robert C. Nel son of the lawfirmNel son, Benent, Stubblefield and
Rich (the law firm represented WIlliam Jetter in a workers'
conpensation case whichresultedin adecisionfavorableto WIIiam
Wil liamand his wi fe Kat hy (the debtors) subsequently filed for relief
under Chapter 7 of t he Bankruptcy Code on February 11, 1992.! The | aw
firmhas nowfil ed a notionrequestingrelief fromthe autonatic stay,
11 U.S.C. § 362 (1992), sothat it can proceed before the lllinois
| ndustrial Comm ssionto obtain approval of the attorney fees which
accrued fromits representation of WIlliaminthe workers' conpensati on
suit. Accordingtolllinoislaw, thelllinois Industrial Conmm ssion
not only approves all attorney fees, but al so resol ves any di sputes
surroundi ng t he anount of attorney fees ari sing froman attorney's
representationof aclient inawrkers' conpensationcase. |ll. Rev.
Stat. ch. 48, 7 138.16a(C), (J)(1992). Thelawfirmalleges that its
representation of WIlliam was pursuant to a witten contract of

enpl oynent that created a valid |lien against the proceeds the

The debtors have clained as exenpt the entire proceeds of the
wor kers' conpensation suit. On March 5, 1992, the trustee filed a
no- asset report and statenent of abandonment in this bankruptcy case.



debt ors recei ved fromt he wor kers' conpensation suit. Illinois|aw
generally allows attorneys toobtainliens for | egal fees they incur,
including liens onthe proceeds of lawsuits for which they perforned
| egal services. Seelll. Rev. Stat. ch. 13, 7 14 (1992) (statutory
liens); Departnment of Pub. Wrks v. Exchange Nat'|l Bank, 93 111. App. 3d

390, 393-94, 417 N. E. 2d 1045, 1048 (1981) (equitable liens); Upgrade
Corp. v. Mch. Carton Co., 87 II1.App.3d 662, 664-65, 410 N. E. 2d 159,

161 (1980) (retaining liens).

The debtors object tothe notionfor relief fromthe stay onthe
grounds that the law firm has no lien on any of the workers'
conpensati on proceeds. ? For support, the debtors point to § 21 of the
I11inois Wrkers' Conpensation Act (the Act) which provides that "[n]o
paynment, cl aim award or deci sion under this Act shall be assi gnabl e or
subj ect to any lien, attachnent or garni shment, or be heldliablein
any way for any |lien, debt, penalty or damages.” Ill. Rev. Stat. ch.
48, § 138.21 (1992). The debtors contend t hat because the | awfirmhas
nolienonthe proceeds fromthe suit, any fee otherwi se owed tot he
lawfirmis an unsecured obligation of the debtors whichis subject to
di scharge i n bankruptcy. Therefore, accordingtothe debtors, the
Court should not grant thelawfirmrelief fromthe stay to establish
or pursue an unsecured di schargeabl e debt.

The i ssue before this Court is whether, under Illinois|aw an
attorney lien for fees incurred duringthe representation of a cl ai mant

inawrkers' conpensation suit may attach to t he proceeds fromt hat

°The trustee filed a response in which he stated he had no
objection to the law firm s noti on.
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suit, assumingthelieninall other respectsisvalid. Noreported
deci sionfromthe Il linois Suprene Court speaks to thisissue,®andthe
only two Il linois appellate courts to have addressed t he i ssue reached
different results.?

Ina 1921 case, Lasley v. Tazewel|l Coal Co., 223 111. App. 462, 128

N. E. 475 (1921), the Third District Appellate Court refused to enforce
an attorney's allegedlienonhisclient's proceeds froma workers
conpensation suit. The attorney sought thelien for fees which arose
as a result of l|legal work he had undertaken on the workers'
conpensation case. The court concl uded:
The | anguage of [§ 21] is clear and
conclusive. . . . Thereis nothinginthe other

sections of the [A]ct whichinany way conflicts
with [8 21], and the purpose of thelegislature

3The Illinois Suprene Court in Estate of Callahan, 144 I111. 2d
32, 42-43, 578 N. E.2d 985, 989 (1991) held that a judgnent for
attorney fees for |egal services rendered in a personal injury suit
could not be satisfied froma related workers' conpensation award
pursuant to 8 21. Callahan, however, did not address the narrower
i ssue before this Court, that is, whether an attorney lien for fees
incurred fromthe performance of |egal services in a workers
conpensation suit could attach to the proceeds derived fromthat
suit.

“The nature, extent, and validity of a lien are matters governed
by state law. See In Re Whods Farners Coop. Elevator Co., 946 F.2d
1411, 1413 (8th Cir. 1991); In Re Copper King Inn, Inc., 918 F.2d
1404, 1407 (9th Cir. 1990). When interpreting state |law, a federal
court nust | ook to decisions by the highest state court, and "[i]n
t he absence of a definitive ruling by the highest state court, a
federal court may consider 'anal ogous decisions, considered dicta,
schol arly works, and any other reliable data tending convincingly to
show how t he highest court in the state would decide the issue at
hand.'" Mchelin Tires (Canada) Ltd. v. First Nat'l Bank of Boston,
666 F.2d 673, 682 (1st Cir. 1981) (quoting MKenna v. Otho
Phar maceutical Corp., 622 F.2d 657, 663 (3rd Cir. 1980)). A federal
court may al so consider internedi ate appellate court decisions of the
state. See Western Casualty & Sur. Co. v. Southwestern Bell Tel.
Co., 396 F.2d 351, 354 (8th Cir. 1968).
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isevident; it undoubtedly intended that nolien
of any ki nd should be all owed to intervene to
prevent the work[er] fromreceivingthe benefit
of the nonthly conpensati on awarded to him

Lasley, 223 IIll.App. at 463, 128 N. E. 475; see also 4 ]1I1l. Law &

Practice, Attorneys and Counsel ors 8 180, at 278 &n. 97 (1971 & Supp.
1991) (Inviewof § 21, "an attorney is not entitledtoalien on an
award made to his client under the Act.").

Si xty-six years later, the First District Appellate Court
di scussedasimlar issueinFieldv. Rollins, 156 111. App. 3d 786, 510

N. E. 2d 105 (1987). InField, anattorney triedto conpel paynent of
his attorney fees by garni shing the Second I njury Fund (the Fund)
establ i shed by the Act. The attorney recovered an award for his client
under the Act and part of the award was t o be made fromt he Fund. Wen
the attorney coul d not collect hisentire attorney fees directly from
his client, the attorney attenpted to garni sh the paynents the client
was receiving fromthe Fund. Field, 156 1l1. App. 3d at 787-88, 510
N. E. 2d at 106.

Al t hough the court inField recognized that § 21 prohibited all
garni shnents and | i ens agai nst t he proceeds of workers' conpensati on
actions, Field, 156 111.App.3d at 788, 510 N. E. 2d at 106, the court
reliedon another section of the Act, § 16a. Section 16a states that
t he amount of attorney fees awarded under
t he Act cannot exceed 20%of t he anpbunt of conpensati on recovered and
paid. Ill. Rev. Stat. ch. 48, § 138.16a(B) (1985). Moreover,
subsection | of 8§ 16a provides that "[a]ll attorneys' fees for

representation of an enployee or his dependents shall be only



recoverable from conpensation actually paid to such enpl oyee or
dependents.” Ill. Rev. Stat. ch. 48, { 138.16a(l) (1985). Based on §
16a, the Field court determ ned:

It is clear that attorney fees approved by

the I ndustrial Conmi ssionrisetothe sane |l evel

as the award granted to the i njured enpl oyee.

Paynment of attorney fees out of the Fund is

entirely consistent with thelanguage of the Act

stating that the attorney fees "shall be only

recoverabl e fromthe conpensation actual |y paid
to the enpl oyee."

Field, 156 I11. App.3d at 789, 510 N. E. 2d at 107 (quoting Il 1. Rev.
Stat. ch. 48, {1 138.16a(l) (1985)). TheField court concl uded t hat
"attorney fees are included in and should be paid fromthe sane
proceeds recei ved by the i njured enpl oyee.” 1d. Unfortunately, the
Fi el d court neither cited nor di scussed the contrary opini on of Lasl| ey.

Inconstruinganlllinois statute, acourt's prinmary concernisto

give effect totheintent of thelegislature. Estate of Call ahan, 144

I11.2d 32, 43, 578 N. E. 2d 985, 989 (1991). "As a starting point, a
court should | ook to the | anguage of the statute.” [d.

Upon a reviewof Illinois statutory and conmon | aw, this Court
holds that alien for attorney fees cannot attach to the proceeds from
a wor kers' conpensation suit. As indicatedinLasley, the unabashed
| anguage of § 21 states that no liens may attach to workers'
conpensati on proceeds. No exceptions exist in821for attorney |liens,
even attorney liens for fees incurred in the representation of a
wor kers' conpensation claimant. If thelllinois|egislatureintended
to make such an exception, it could have explicitly done so.

Thi s Court i s unpersuaded by the contrary Field decision. Field



relies on §l16afor its holding. Section 16a, which addresses i ssues
concerning attorney fees i n workers' conpensati on cases, does not state
that liens for attorney fees attach to the proceeds of workers'
conpensation cases. No provisionin 8§ 16a, including subsection |,
mentions liens at all.

The court in Spinak, Levinson & Assoc. v. I ndus. Commi n, 209

I1'l.App.3d 120, 568 N. E. 2d 41 (I ndus. Commi n. Div. 1990) interpreted
subsection | of 8§ 16adifferently thanthe court inEField. |nSpinak,
alawfirmdi sputedthe nom nal anpbunt of attorney fees awardedto it
for its representation of aclaimnt i nawrkers' conpensation case.
The fee contract entered i nto between the attorney and the cl ai mant
conforned to the requirenents of 8§ 16a and provi ded that the feewas to
be based on the claimant's award of conpensation for permnent
disability. Spinak, 209 I1I1Il.App.3d at 125, 568 N.E. 2d at 44.
Not wi t hst andi ng t he contract, however, the lawfirmargued that it was
entitledto attorney fees for thelegal servicesit renderedto secure
the claimant's right to have his enpl oyer pay any future medi cal
expenses t he cl ai mant m ght i ncur. Spinak, 209 111. App. 3d at 125, 568
N. E. 2d at 43.

The Spi nak court di sagreed. The court first noted that subsection

| providesthat "afeeis only recoverabl e fromconpensation'actually

paid tothe enpl oyee." Spinak, 209111 . App. 3d at 125, 568 N E. 2d at
44 (quoting Ill. Rev. Stat. ch. 48, T 138.16a(l) (1989)). TheSpi nak

court pointed out that the contract had no provi si on regardi ng present
or prospective nmedi cal benefits, and that this was "consistent withthe

concept that nedi cal benefits are not considered to be ' conpensation’
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withinthe neaning of the Act." Spinak, 209 111. App. 3d at 125-26, 568
N.E.2d at 44. The court stated further:

The Act, however, does speak specificallyto

fees for nedical benefits. It prohibits the
award of attorney fees for undi sputed nedi cal
expenses. (IIl.Rev. Stat. 1989, ch. 48, par.

138. 16a(D) .) Sincefees arepermttedonlyif

thereis adispute as to nedi cal benefits which

have al ready beenincurred, it follows that the

st at ut e does not support a cl ai mfor fees because

of the mere existence of aright to inchoate,

future nedi cal expenses whi ch do not nowand may

never exi st, the val ue of whichis unknowabl e,

and over which there may never be a dispute.

Such a claimis inconsistent withthe statute's

over al | concept of awarding fees for

"conpensation"” which has been "actually paid."
Spi nak, 209 111 . App.3d at 126, 568 N. E. 2d at 44. For these reasons,
the court in Spinak held that there was no right under § 16a to
attorney fees solely for the preservation of theclaimant'sright to
future medical benefits. |d.

The Spi nak court used subsection | to establishthe base anount
upon whi ch an attorney may cal cul ate his or her fees. In other words,
according to Spi nak, the fees nust be determ ned by the anmount of
"conpensation” the claimant is "actually paid." An attorney cannot
cal culate his or her fee percentage on any part of the workers'
conpensation award which i s not defined as "conpensation," i.e.,
undi sput ed nedi cal benefits, or on any award not "actually paid," i.e.,
future nedi cal benefits which are not known and may never exi st.
Al t hough t he i ssue of whet her subsection | randat es t hat attorney f ees
be paid fromt he conpensati on t he cl ai mant i s awar ded was not before

t he Spinak court, Spinak does reveal that subsection |I has an



alternative nmeaning to that set forth by Field.>®

Inlight of theField and Spinak courts' differinginterpretations
of the sanme statute, this Court isunwllingto conpoundthe anbiguity
by addi ng anot her i nterpretation of the sane statute, nanmely, that the
statute supports the attachnent of an attorney liento the conpensation
aclaimnt i s awarded i n a workers' conpensati on case. Wen, inthe
past, thelllinois|legislature sawfit topermt attorneys |iens for
fees theyincurredintheir representationof clients, thelegislature
didso by explicit statutory |l anguage. Seelll. Rev. Stat. ch. 13, {
14 (1992). Asindicatedearlier, if thelllinois|egislatureintended
to permt the attachnent of attorney liens to the proceeds from
wor kers' conpensati on cases, it woul d have expressly done so. Infact,
because 8§ 21 entirely forbids liens of any kind, it is evennore likely
that the legislature, if it so intended, would have specifically
provi ded for attorney liens inworkers' conpensation cases inorder to
establish a clear exception to 8 21. Furthernore, a lien is a
significant right and remedy, and this Court isreluctant to find such
aright exists absent somne clear indicationfromthe |l egislature, aside
from an anbi guous statute, that it intended to create such a right.

Because this Court holds that the lawfirmhas no lien on the
debt ors' proceeds fromthe workers' conpensati on case, any debt owed by

the debtors to the law firm for attorney fees is an unsecured

This Court finds Spinak significant because it was deci ded by
the Industrial Comm ssion Division of the Illinois Appellate Court.
That division decides all appeals involving proceedings to review
orders of the Industrial Comm ssion and, therefore, it has sone
expertise in interpreting the provisions of the Act. See Ill. Rev.
Stat. ch. 110A, 1 22(g) (1992).
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obl i gati on subj ect to di scharge.® Consequently, no reason existsto
grant the law firmrelief fromthe stay to proceed before the
| ndustrial Comm ssion to establish the anount of fees owed by the
debtors. The notionfor relief fromstay, filed by thelawfirmon
April 1, 1992, is, therefore, denied.

See order entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 29, 1992

The law firm has not filed a conplaint contesting the
di schargeability of the debt for attorney fees owed to it by the
debtors. See 11 U.S.C. 8§ 523 (1992); Fed. R Bankr. P. 4007 (1992).



