I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
GREGG NEI L JOHNSON and )
SHERYL LYNN JOHNSON, ) ;\Io. BK 89-50767
Debtor(s). )

MEMORANDUM AND ORDER

Gregg and Sheryl Johnson ("debtors") filed a petition under
Chapt er 7 of t he Bankruptcy Code on Decenber 12, 1989. Debtors |isted
property taxes owi ng for 1988 i n the anount of $1100. 00, secured debts
t ot al i ng $40, 500. 00 and unsecur ed debts totaling $36, 759. 19. The
secur ed debt s consi st of $34, 000. 00 owed on debt ors' resi dence pur suant
to a Contract for Deed, and $6500. 00 owed on a 1986 Ford Taurus.
Debtors' Statenent of Intention indicates that debtors intend to
reaffirmthe debt owed on their home and to surrender the 1986 Ford
Taurus. Debtors' unsecured debts include $16, 050. 00 owed on st udent
| oans. The Schedul e of Current Incone and Expenditures fil ed by
debt ors showed a total nonthly i ncone of $3630. 00 and nont hl y expenses
of $2030. 00.

The United States Trustee ("U. S. Trustee") filed a notionto
di sm ss under 11 U.S. C. 8707(b), contendi ng t hat debtors had a nmont hly
di sposabl e i ncome of $1600. 00 and t herefore had the ability to repay
their debts. Debtors then filed anmended schedul es i ndi cati ng, anong
ot her things, that 1) debtors had purchased a 1984 Ford Escort for
$800. 00, thus increasing their secured debt by $800. 00; 2) Sheryl
Johnson' s nont hly t ake honme pay had decreased from$1138. 79 t o $602. 00

due to a voluntary change in enpl oynment;



and 3) debtors' total nmonthly i nconme had decreased from$3630.00 to
$3094. 00, whil e debtors' expenses had i ncreased from $2030.00 to
$3016. 67. The added expenses i ncl uded an i ncrease i n food expenses from
$450. 00. t 0 $930. 00 per nont h, $230. 00 per nonth for cigarettes, and
$160. 00 per nonth for househol d suppli es.

At the hearing onthe U. S. Trustee's notion to dism ss, G egg
Johnson testifiedthat sincethe filing of the petition and amended
schedul es, he recei ved a $6, 000. 00 rai se, t hereby i ncreasi ng hi s annua
sal ary from$30, 000. 00 t 0 $36, 000. 00, and hi s nont hl y t ake hone pay
from$1992. 00 t o appr oxi nat el y $2200.00.* If M. Johnson's increaseis
taken i nto consi deration, debtors' total nonthly inconeis $3302. 00,
whil e nonthly expenses are, as stated, $3094.00.72

The U. S. Trustee contends that despite t he added expenses shown i n
t he amended schedul es and regar dl ess of whether M. Johnson'sraiseis
consi dered, the debtors can afford to repay their debts through a
Chapter 13 plan. Therefore, accordingtothe U S. Trustee, thefiling
of a Chapter 7 petition constitutes "substanti al abuse” under 11 U. S. C
8§707(b), and the petition should be dism ssed.

Section 707(b) provides as foll ows:
After notice and a hearing, the court, onits own
notion or on a notion by the United States
trustee, but not at the request or suggestion of

any party ininterest, may dism ss acase fil ed
by an i ndi vi dual debtor under this chapter whose

'Debt or did not specify what his nonthly take honme pay is with
the new raise. The Court's estimte of $2200.00 is based on a
nont hly gross salary of $3,000. 00.

2Debt ors' nmonthly income includes $500.00 per nmonth that Sheryl
Johnson receives in child support.
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debts are primarily consunmer debtsif it finds
that the granting of relief would be a
substanti al abuse of the provisions of this
chapter. There shall be a presunptioninfavor
of grantingtherelief requested by t he debtors.

11 U.S.C. 8707(b).
A. Consuner_ Debts

Under the plain |anguage of the statute, the Court nust first
det er m ne whet her the Johnsons' debts are "Primarily consuner debts."
The Code defi nes consuner debt as "debt incurred by an i ndi vi dual
primarily for a personal, famly, or househol d purpose...." 11 U S.C
8101(7). "Aliteral reading of the Code's sinple | anguage | eads
i nexorably to the concl usion that consumer debt incl udes secured debt."
Inre Kelly, 841 F. 2d 908, 912 (9th Cir. 1988). The nore controversi al
i ssue i s whet her debts secured by real property constitute consuner
debt s.

The | egislative history indicates that debts secured by real
property were not i ntended to be cl assified as consuner debts. See 4

Col lier on Bankruptcy, Y707.06 at 707-17 (15th ed. 1990). Thus, some

courts have adopted t he position that hone nortgages are not consumner

debts. See, e.qg., Inrelkeda, 37 B.R 193, 194-95 (Bankr. D. Haw.

1984); Inre Nenninger, 32 B.R 624, 626 (Bankr. WD. Ws. 1983); In

re Randol ph, 28 B. R. 811, 813 (Bankr. E.D. Va. 1983). O her courts

have refusedto followthe | egislative history inlight of the clear
and unanbi guous definition of consuner debt found in section 101(7).

See, e.g., Matter of Booth, 858 F.2d 1051, 1054-55 (5th Gr. 1988); I n

rekKelly, 841 F.2d at 912; Inre Walton, 69 B. R 150, 153-54 n. 4 (E D

Mo. 1986), aff'd, 866 F.2d 981 (8th Cir. 1989); Inre Waner, 91 B. R
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854, 857 (Bankr. D. M nn. 1987). "This approach recogni zes that t he
| egislative history is not part of the statute and that if Congress
i ntended to exclude honme nortgages it could have said so in the

definition of consuner debt." 4 Collier on Bankruptcy, 1707.06 at 707-

18.

It is this Court's position that honme nortgages constitute
consuner debts. "It isdifficult to conceive of any expenditure that
serves a'famly...or househol d purpose' nore directly than does t he
purchase of a hone...." InreKelly, 841 F. 2d at 913.3% | ndeed, section
524(d) of the Bankruptcy Code, dealingwi threaffirmtion of debts,
assunes t hat honme nort gages may be consuner debts.* "The statutory
schene so cl early cont enpl at es t hat consuner debt i ncl ude debt secured
by real property that thereis noroomleft for any ot her concl usion.”

Id. at 912.

3Loans secured by a debtor's residence may not always be
classified as consuner debt. |If the loan is used for sone purpose
other than to pay off the nortgage on a residence, the debt may or
may not be a consuner debt. See In re Booth, 858 F.2d at 1055.

4Section 524(d) provides in part as follows:

| f a discharge has been granted and if the
debtor desires to make [a reaffirmation]
agreenent...then the court shall hold a hearing
at which the debtor shall appear in person and
at such hearing the court shall... determn ne
whet her the agreenment that the debtor desires
to make conplies with the requirenents of
subsection (c)(6) of this section, if the

consi deration for such agreenment is based in
whol e or in part on a consuner debt that is not
secured by real property of the debtor

11 U.S.C. 8524(d)(2)(enphasis added).
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I nthe present case, debtors owe $34, 000. 00 on t hei r home pur suant
to a Contract for Deed. Al though no home nortgage as suchis invol ved,
t he cases hol di ng t hat hone nort gages are consuner debts are clearly
appl i cabl e. The debt is secured by the debtors' residence, it was
incurred for a"fam |y or househol d purpose,” andit is, therefore, a
consuner debt.

The remai ni ng questionis whether debtors haveprinarily consumner
debts. Sone courts have hel d that when nore t han hal f of the dol | ar
anount owed i s consuner debt, the statutory requirenent i s satisfied.
Id. at 913; InreBell, 65 B. R 575, 577-78 (Bankr. E.D. M ch. 1986).
Ot her courts have held that the nunber of consuner debts nust be

consideredinadditiontothe doll ar anount. Matter of Booth, 858 F. 2d

at 1055. This Court agrees with the | atter approach and hol ds t hat t he
guesti on of whet her debtors have primarily consuner debts shoul d be
eval uated interms of both the dollar ambunt and nunber of consumer
debt s.

In the present case, of the debtors' total $79,159.194
i ndebt edness, at | east $40,309.19 -- nore than half -- is consuner
debt. That anount i ncl udes $34, 000. 00 owed on t heir home, $800. 00 owed
on the 1984 Ford Escort, and $5509. 19 owed on credit card and heal th
care accounts. Additionally, norethan half of the nunber of |isted
debts are consunmer debts. Accordingly, debtors have "primarily
consumer debts" within the meaning of section 707(b).

B. Subst anti al Abuse

Under section 707(b), the Court nmust also find that granting

debtor relief woul d be a "substanti al abuse" of Chapter 7. Although
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the term"substanti al abuse" is not definedinthe Bankruptcy Code, the
courts have general ly concl uded t hat section 707(b) was i ntended to

deny relief to the di shonest or non-needy debtor. Seee.qg., Inre

Krohn, 886 F. 2d 123, 126 (6th Cir. 1989); Inre Walton, 866 F. 2d at

983; Inre Martin, 107 B.R 247, 248 (Bankr. D. Al aska 1989). The

courts differ, however, with respect tothe question of what specific
factors shoul d be consi dered i n det er mi ni ng whet her substanti al abuse
exi st s.

The Si xth, Eighth and Ninth Circuits have held that the prinmary,
i f not exclusive, factor to consider inresolvingthe substanti al abuse
i ssue i s whet her debtor i s abl e to repay his debts fromfuture i ncone.

See Inre Krohn, 886 F.2d at 126 (if debtor has ability to repay debts

out of future earnings, dismssal may be warranted); Inre Wl ton, 866

F.2d at 983-85 (prinmary focus of court i s on debtor's projectedincone

and expenses as i ndi cated on the schedul es and t he avail ability of

future income to pay off prepetitiondebts); InreKelly, 841 F. 2d at
915 (a finding that debtor i s abl e to pay his debts, standi ng al one,
supports a concl usi on of substanti al abuse). A nunber of | ower courts
hold that while a debtor's ability to repay debts is a mgjor
consi derationinthe substantial abuse i nquiry, other factors nmust be

considered as well. SeeWitesv. Braley, 110 B. R 211, 214-15 (E. D

Va. 1990); Matter of Whodhall, 104 B. R 544, 546 (Bankr. M D. Ga.

1989); Inre Busbin, 95 B. R 240, 243-46 (Bankr. N.D. Ga. 1989); Matter
of Pl oegert, 93 B.R 641, 642 (Bankr. N.D. I nd. 1988). These factors

i nclude (1) whet her the bankruptcy petitionwas fil ed due to a sudden

il ness or unforeseen calamty; (2) whether debtor incurred cash
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advances and nade consumer purchases far i n excess of theabilityto
repay; (3) whether debtor has fully and accurately disclosed his
nont hl y i ncone and whet her debt or' s budget i s excessive or extravagant;
and (4) whether the information suppliedon debtor's schedul es and
statenments accurately refl ects the debtor's true financial condition.

Matt er of Ploegert, 93 B.R at 642; Matter of Whodhall, 104 B. R. at 546

n.2 (citationsomtted). Qher courts holdthat while "ability to pay"
shoul d be consi dered i n det erm ni ng t he exi st ence of substanti al abuse,
this fact or shoul d not be accorded greater wei ght than ot her rel evant

considerations. See In re Martin, 107 B.R at 248-49 (court has

di scretionto deny notionto dism ss evenif debtor is abletorepay
debts, where mitigating factors indicatethat debtor isentitledto

benefit of "freshstart”); Matter of Tefertiller, 104 B.R 513, 516

(Bankr. WD. Ga. 1989); In re Wegner, 91 B.R at 858 (court should

consider "totality of circumstances").
The | egi sl ative history of section 707(b) i ndi cates that there was
"vehenment opposition” to the inclusion of an "ability to pay" or

"futureincome" test inthe statute. Seelnre Walton, 866 F. 2d at 981

n.4 and 985-87 (MM I lian, J., dissenting). Apparently, inresponseto
t hi s opposition, Congress declined to include any such test, and
i nst ead used t he undefi ned term"”substanti al abuse."” However, the

committee report onan early draft of the statute®states that section

SThere were no comrittee reports on the final version.
"Therefore, the report on an earlier draft, S. 445, although far from

conclusive, '"is the best avail able evidence of Congress's intent in
enacting section 707(b)."" 1n re Walton, 866 F.2d at 983 (citations
omtted).



707(b) "uphol ds creditors' interests in obtaining repaynment where such
repaynment woul d not be a burden” onthe debtor. S. Rep. No. 65, 98th
Cong., 1st Sess. 53 (1983). The report further states that "if a
debt or can neet his debts without difficulty as they cone due, use of
Chapter 7 woul d represent a substantial abuse.” 1d. at 54. "This

| anguage seens to antici pate that a court, in considering'substantial

abuse' under section 707(b), will look to adebtor's ability torepay
his creditors out of his futureincome.” Inre Wlton, 866 F. 2d at
983.

After consideringthe relevant | egislativehistory andinlight of
devel opi ng case |l aw, this Court finds that a debtor's ability to pay
hi s debts out of futureinconeisthe primary, though not excl usive
factor, to consider in determ ni ng whet her substanti al abuse exi sts
under section 707(b). As stated by the Eighth Circuit, "in deleting
t he mandat ory future i ncone t hreshol d fornul a, Congress sinply repl aced
arigidtest withaflexible'substantial abuse' standard that does not
forecl ose the courts fromconsidering, inter alia, the debtor's ability
to pay his debts out of his futureincone.” 1d. (citinglnreKelly,
841 F. 2d at 914). Indeed, the Court wouldfindit difficult, if not
i npossi ble, toresol ve the substanti al abuse questi on wi thout first
considering debtor's expenses and projected incone, and the

avai lability of future income to repay those debts listed in the

schedul es.® A debtor's ability to repay debts, however, wi Il not

The Court notes, however, that inability to pay will not
necessarily "shield a debtor from section 707(b) dism ssal where bad
faith is otherwise shown." In re Kelly, 841 F.2d at 915.

8



automatically result inasection 707(b) dism ssal if other factors,
such as those previously noted, indicate that dism ssal is not
warranted. Wiilethe "ability to pay"” test will bethe Court's central
focus, the question of whet her substantial abuse exists nust ultinately
be determ ned on a case-by-case basis.

The question of whether a debtor has the ability to repay his
debts is generally resolved in ternms of whether debtor can fund a

chapter 13 plan. Seee.qg., InreWlton, 866 F.2d at 985; Inre Kelly,

841 F. 2d at 914; Matter of Whodhall, 104 B.R. 546. 1In the present
case, debtors have nont hly expenses of $3,016.67 and with M. Johnson's
sal ary i ncrease, a nonthly i ncome of approxi mat el y $3302. 00. Debtors
t her ef or e have $285. 33 per nonth i n di sposabl e i ncome. Additionally,
areviewof debtors' schedul es i ndicates that certai n expenses coul d be
reduced, thus providing additi onal di sposabl e i ncone. Debtors anended
t heir Schedul e of Current I nconme and Expendi tures to showan i ncrease
i n food expenses from$450. 00 per nonth to $930. 00. This fi gure does
not include a nonthly expense of $160.00 per nonth for househol d
suppl i es, nor does it include $230. 00 per nonth for tobacco -- those
are | i sted as separ at e expenses. Al t hough debtors have three chil dren,
the Court finds these expenses excessive, evenfor afamly of five,
and bel i eves that those expenses coul d be reduced to provide, at a
m ni num an extra $100. 00 per nont h i n di sposabl e i ncone. Thi s | eaves,
inround figures, atotal nonthly di sposable inconme of $400. 00.

Debt ors' unsecured debts, excl udi ng $16, 000. 00 owed on student | oans, ’

‘Debt ors have already factored into their expenses a $156.00
nont hly payment on their student | oans.
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total $20,000.00. Based on these figures, debtors could repay
$14,400.00to their unsecured creditors under athree-year plan, and
coul d pay nearly 100 percent of their unsecured debts under a four-year
pl an.

Debtors clearly have the ability to repay their debts under
Chapter 13. Furthernore, therearenomtigatingfactors indicating
t hat debtors are otherwise entitledto Chapter 7relief. The facts,
therefore, sufficiently rebut the statutory presunptionin 707(b) that
favors granting the relief requested by debtors.

Accordingly, the U S. Trustee's Motionto Dismssis GRANTED. IT
| S ORDERED t hat this case is DI SM SSED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: June 14, 1990
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