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OPI NI ON
Raynond and Dar | ene Johnson (hereafter "defendants") fil ed aj oi nt
petitionfor relief under chapter 7 of the Bankruptcy Code on March 21,

1994. Onthe sane day, anoticewas mailedto all creditors and ot her

partiesininterest advising them inter alia, that the nmeeting of
creditors woul d be hel d on April 15, 1994, and t hat June 14, 1994, was
thelast dateto file conplaints objectingtothe dischargeability of
t hose t ypes of debts which are di schargedif aconplaint isnot tinely
filed.

On June 13, 1994, Mercantile Bank of Illinois (hereafter
"plaintiff") filed a conpl ai nt agai nst def endants pursuant to 11 U. S. C.
section 523(a)(2)(A), askingthe Court to determ ne that a debt owed to
it by defendants i s nondi schargeabl e because it was obt ai ned by fal se
pretenses, afalserepresentation, or actual fraud. A summons was

issued to plaintiff on the same day.



Def endants received a discharge in bankruptcy?! and their
bankr upt cy case was cl osed on June 20, 1994. The sumons and a copy of
t he di schargeabi lity conpl ai nt were served on def endants a day | ater,
on June 21, 1994. Defendantsthenfiled aresponse tothe conplaint
whi ch appears to contend, first, that the cause of actionis tine-
barr ed because t he sutmons and conpl ai nt were served after the deadl i ne
for filing conplaints of this nature, and, second, that the matters at
i ssue i nthe conpl ai nt have been render ed noot by def endants' di scharge
and cl osur e of the bankruptcy case prior to service of the summons and
conpl ai nt on def endants. The Court construes def endants' response as
a notion to dism ss the conplaint.

Section 523(a)(2)(A) of the Bankruptcy Code sets forth one of the

several categories of debt which are excepted fromthe discharge

The order of Discharge provided, in pertinent part:
| T 1S ORDERED THAT:

1. The . . . debtor is released fromall
di schargeabl e debts.

2. Any judgnment heretofore or hereafter
obtained in any court other than this court is
null and void as a determ nation of the
personal liability of the debtor with respect
to. . . the follow ng:

(b) unless heretofore or hereafter
determ ned by order of this court to be
nondi schar geabl e, debts alleged to be excepted
from di scharge under clauses (2), (4) and (6)
of 11 U.S.C. Sec. 523(a) . . . .

Order of Discharge and Notice Thereof dated June 20, 1994 (enphasis
added) .



af f orded under chapter 7. In pertinent part, this section provides:
(a) A discharge under section 727 . .
does not di scharge an i ndi vi dual debtor fromany
debt - -
(2) for noney, property, services, or
an extensi on, renewal , or refinancing of credit,
to the extent obtained by--

(A) false pretenses, a false
representation, or actual fraud, other than a
st atenent respecting the debtor's or aninsider's
financial condition .
11 U.S.C. 8§ 523(a)(2)(A) (enphasis added).

However, a creditor who hopes to prevail under section
523(a) (2) (A) must nmove expeditiously. Section 523(c)(1) of the
Bankr upt cy Code provi des, with certai n exceptions not rel evant here,
t hat "the debtor shall be di scharged froma debt of a kind specifiedin
paragraph (2) . . . of subsection (a) of this section, unless, on
request of the creditor towhomsuch debt i s owed, and after noti ce and
a hearing, the court determ nes such debt to be excepted fromdi schar ge

under paragraph (2) . . . of subsection (a) of this section.”™ Section
523(c) (1), then, requires acreditor whois owed a debt that may be
excepted from di scharge under section 523(a)(2)(A) to initiate
proceedi ngs i n t he bankruptcy court to determ ne the di schargeability

of the debt. 3Collier on Bankruptcy T 523.21, at 523-167 (15th ed.

1994) .

Section 523(c) (1) itself, though, contains no hint of the
procedure for initiatingthe proceedings or thetimelimt w thinwhich
the creditor nust act. These procedural aspects are addressed by

Bankr upt cy Rul e 4007, whi ch provi des that a di schargeability proceedi ng



is an adversary proceedinginitiated by a conplaint, Bankr. R 4007(a),

(e), and which sets forththelimtations periodfor filing section

523(c) conmplaints in chapter 7 |liquidation cases. Bankr. R 4007(c).
Speci fically, Bankruptcy Rul e 4007(c) states, in pertinent part,

that "[a] conplaint to determ ne the di schargeability of any debt

pursuant to 8 523(c) of the Code shall be filed not |ater than 60 days

followng the first date set for the nmeeting of creditors hel d pursuant

to 8§ 341(a)." Fed. R Bankr. P. 4007(c) (enphasi s added).? A conpl ai nt

whichis filedwthinthe deadline need not be served within that tine

"as long as it is ultimately properly served under the rules.” 8

Col l i er on Bankruptcy,  4007.05, at 4007-10 (15th ed. 1994); see al so

Inre R poso, 59 B.R 563, 566 (Bankr. N.D. N. Y. 1986) (tinmeliness of

di schargeabi lity conplaint is controll ed by date on which conplaint is
filed, not date on which sunmons and conpl ai nt are served); Inre
Dahowski, 48 B.R 877, 883-84 (Bankr. S.D. N. Y. 1985) (sane).
In the instant case, the first date set for the neeting of
creditors was April 15, 1994, and sixty days hence was June 14,
1994. Plaintiff filedits conplaint onJune 13, 1994, in conpliance
with Rule 4007(c), and a summons was issued on that same date.
Plaintiff served the sunmons and a copy of the conpl ai nt on def endant s
ei ght days | ater on June 21, 1994, well withinthetenday timelimt

during which the sumpns was vi abl e pursuant to Bankruptcy Rul e

2This is consistent with Rule 3 of the Federal Rules of civil
Procedure, made applicable to adversary proceedi ngs by Bankruptcy
Rul e 7003, which instructs that "[a] civil action is comenced by
filing a conplaint with the court.”



7004(f).3 Defendants have raised no other grounds suggesting
i nsufficiency of service of process, and the Court finds wi thout nerit
their contentionthat servingthetinely filed conplaint anere eight
days after the conplaint was fil ed and t he sutmons was i ssued warrant s
di sm ssal of the conplaint.?

Havi ng det erm ned t hat t he di schargeability conplaint was tinely
filed and tinmely served, the sole issue remaining is whether the
i nterveni ng di scharge and cl osure of the def endants' bankruptcy case
render ed noot the di schargeability action. Defendants have of fered no
authority in support of their positionandthe Court i s not persuaded
by their argunment.

It isclear fromthe statutory | anguage t hat a di scharge granted
under section 727 of the Bankruptcy Code excepts debts determ ned to be
nondi schar geabl e pursuant to section 523. 11 U. S. C. 88 523(a), 727(b).
Additionally, the Order which granted a di scharge to defendants
mrrored the statutory | anguage and expressly excepted fromt hat
di scharge any debt thereafter determ ned by the Court to be
nondi schar geabl e under section 523(a)(2). Thereis nothinginthe Code

or inthe order of Di scharge to suggest that entry of the di scharge

5This Rule provides, in pertinent part, that "[i]f service is

made by any authorized formof mail, the summobns and conpl ai nt shall
be deposited in the mail within 10 days follow ng i ssuance of the
summons. | f a sumons is not tinely delivered or mailed, another

sumons shall be i ssued and served."

4'n fact, Bankruptcy Rule 7004 incorporates Rule 4(j) of the
Federal Rules of Civil Procedure in effect on January 1, 1990 (now
Fed. R Civ. P. 4(m) which provides for dism ssal of the cause of
action if service is not effected within 120 days after the filing of
the conpl ai nt.



bars a later determ nation of theneritsof atinmely filed section
523(c) conplaint. Infact, "[a]lthough a conplaint that cones within
§ 523(c) nust ordinarily be fil ed before determ ni ng whet her t he debt or
wi || be di scharged, the court need not determ ne the i ssues present ed
by t he conpl aint filed under thisruleuntil the question of di scharge
has been determ ned under Rule 4004." Bankr. R 4007 advisory
conmttee' s note (1983) (enphasis added). Del aying this determ nation
has |l ogical integrity sincethe denial of adischarge under section 727
to an individual debtor will inure to the benefit of all estate
creditors, includingthose who woul d otherwi se berequiredtolitigate
the dischargeability of any specific debt owed to them
Finally, the closing of the bankruptcy case did not noot the
i ssues raised in the dischargeability conplaint. The question of
def endants' personal liability for the debt owedto plaintiff is a
mat t er i ndependent of the adni ni stration of the bankruptcy estate and
remai ns i n controversy despite the cl osure of the bankruptcy case. The
Court, therefore, finds no basis to dism ss the adversary conpl

See Order entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: AUGUST 19, 1994

ai nt .



