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CHARLES ROBERT JONES and
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CHARLES ROBERT JONES and
PATRI CI A ANN JONES,

ADVERSARY NO.
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BANK OF MI. CARMEL,

N N N N N N N N N N N N N N N

Def endant (' s).

MEMORANDUM AND ORDER

This matter i s before the Court on a notion for sumary j udgnment
filed by def endant, Bank of M. Carnel (Bank), agai nst plaintiffs,
Charl es and PatriciaJones (debtors). The Bank's notionwas filedin
response to debtors' conplaint "toavoid!lien, conpel turnover, and
conpel endorsenent,” in which debtors al |l eged t hat t he Bank wrongful |y
recei ved proceeds fromt he sal e of debtors' 1986 and 1987 cr ops and
i vestock during the pendency of debtors' previous Chapter 11
proceedi ng. The Bank's notion for summary judgrent al | eged that al | of
t he acts conpl ai ned of in debtors' conpl ai nt had been done with t he
approval of debtors intheir capacity as debtors-in-possessi on and t hat
debt or s shoul d be est opped frombenefiting fromtheir failureto conply
with the Bankruptcy Court's rules while insisting upon strict
conpliance of the rules by the Bank.

Debt ors' previ ous bankruptcy proceedi ngwas filedon April 21,

1986, and was dism ssed on Septenber 10, 1987, upon notion of



acreditor. On Septenber 30, 1987, debtors filed the instant Chapter
11 proceedi ng and subsequent |y brought suit agai nst the Bank. Intheir
conpl ai nt debtors all eged that the Bank had attenpted to perfect a pre-
petition security interest indebtors' 1986 and 1987 crops by filing
financi ng statenents during t he pendency of their previ ous bankruptcy
proceedi ng in violationof the automati c stay of section 362. Debtors
further all eged that grain checks for the 1986 and 1987 crops, nade
jointly to thensel ves and t o t he Bank, had been endor sed by themto t he
Bank and applied by the Bank to their pre-petition debts. Governnent
payments recei ved during the 1987 crop year, as well as livestock
proceeds obt ai ned post-petition, had li kew se been paidtothe Bank.
Al'l of these paynents were nmade to t he Bank wi t hout aut hori zati on or
approval of the Bankruptcy Court. Since, debtors asserted, nonies
recei ved by t he Bank duri ng debtors' previous bankruptcy proceedi ng
constituted an unaut hori zed di shursenent frompost-petition assets
toward a pre-petition debt, the Bank should be required to return
payments made to the Bank by debtors during this tine.

I n support of its notion for sunmary judgnent, the Bank asserts
that it relied on the fact that debtors as debtors-in-possession
approved t he transacti ons now conpl ai ned of and t hat debt ors shoul d be
est opped frompursuing cl ai s resul ting fromtheir own i nept ness and
nm smanagement . In particular, the Bank alleges that debtors
represented that they coul d borrownoney and pl edge col | at eral wi t hout
court approval and that debtors si gned notes, endorsed checks, and
executed UCC s intheir capacity as debt ors-i n-possessi on or trustee of

t he bankruptcy estate. The Bank maintains that if debtors had properly
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prosecut ed t he prior bankruptcy proceedi ng by addressi ng t he court and
getting approval for their action, the acts conplainedof intheir
conpl ai nt woul d not have occurred. Whil e concedingthat it | oaned
noney t o debtors and recei ved funds frompost-petition crops duringthe
course of the prior proceedinginviolationof the automatic stay, the
Bank asserts that debtors shoul d be precl uded fromt aki ng advant age of
t he Bank's actions which they thenmsel ves had agreed to as trustee.
The doctrine of equitabl e estoppel applies to prevent aparty from
assertingrights agai nst another party who has reliedto his detri nent
onthe former's msrepresentationor failureto disclose sone nateri al

fact. Portmannv. U S., 674 F. 2d 1155 (7th Cir. 1982). Before the

doctrine can apply it nust appear that the party cl ai m ng est oppel was
hi msel f, not only destitute of know edge of facts, but was al so wit hout
the neans for ascertaining and acquiring such know edge. A
representation, inorder toconstitute an estoppel, nust relateto a
mat t er of fact, and one cannot be est opped by an adm ssion as tothe

| aw. See, G odsky v. Sipe, 30 F. Supp. 656 (E.D. I1l. 1940); Denton

Enterprises, Inc. v. Illinois State Toll H ghway Authority, 77 Il1. App.

3d 495, 396 N.E. 2d 34 (1979).

Intheinstant case, the Bank cl ai ns est oppel based on debt ors’
representationthat, as debtors-in-possessionw ththe powers of a
trustee, they di d not need court approval to pl edge col |l ateral and
transfer estate assets to the Bank during the prior bankruptcy
proceeding. Wiilethis representation my have lulledthe Bank into
deal ing wi t h debt ors wi t hout court approval, the Bank was not justified

in relying on such representation, as the Bank was capabl e of
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ascertaining the true extent of the trustee's powers under the
Bankruptcy Code and nmust be presuned to have know edge of the |

The Bankrupt cy Code requires that a trustee obtaincourt approval
for certaintransfers fromthe bankruptcy estate that are not inthe
ordi nary course of business. See 11 U.S.C. 8363. The purpose of the
Code provisionis to allowbusinesses to continue daily operations
wi t hout t he burden of obtaini ng court approval for m nor transacti ons,
whi |l e protecting secured creditors and others fromdi ssi pati on of

estate assets. Inre Dant & Russell, Inc., 67 B.R 360 (Bankr. D. O.

1986). Thus, transfers of post-petition assets made to satisfy a
debtor's pre-petition debts may be set asi de where the debtor-in-
possessi on has neit her sought nor obtai ned court approval for such

transfers. Inre Wiite Beauty View Inc., 70 B.R 90 (Bankr. M D. Pa.

1987).

Because of the requirenments of t he Bankruptcy Code governi ng t he
transfer of estate assets by the trustee during the course of a
bankrupt cy proceedi ng, the Bank cannot conplainthat it was m sl ed by
debtors' representations that they could deal with estate assets
wi t hout court approval intheir capacity as debtors-i n-possession.
VWiilealitigant will be estopped fromtaki ng i nconsi stent positions
during the course of a | egal proceedi ng or di sputing sonethingin

litigationto which he has consented or stipulated (seeQtationCycle

Co.. Inc. v. Yorke, 693 F.2d 691 (7th Cir. 1982)), this rule is not

applicable in the instant case where debtors had no authority as
trustee to consent tothe transacti ons conpl ai ned of and where such

transactions were potentially prejudicial toother creditors of the
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estate. The Bank has failed to showthat debtors are estopped from
pur sui ng their cl ai ms agai nst t he Bank, and thi s Court, accordi ngly,
finds that the Bank's nmotion for summary judgnment shoul d be deni ed.

I n argument on the Bank's notion for summary judgnment, both
debt ors and t he Bank asserted t hat there are nunerous factual questions
remaining with regard to the specific allegations of debtors’
conplaint. As there are genui ne issues of material fact requiring
trial on debtors' conplaint, sunmary judgnent i s inappropriate andthe
cause should proceed to trial.

| T 1S ORDERED t hat the Bank's nmotion for summary judgnment is
DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: June 8, 1988




