I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) In Involuntary
JAMES C. JONES and ) Proceedi ngs
GWENDOLYN JONES )
) No. BK 91-40841
Debtor(s), )
MEMORANDUM

On June 17, 1991, the Peopl es Bank of Marion, as petitioning
creditor, filed an involuntary petition under chapter 7 of the
Bankr upt cy Code agai nst Janmes Jones and Gaendol yn Jones, husband and
wi fe. The Joneses noved to di smss theinvoluntary petitiononJuly 9,
1991 as having been inproperly filed against joint debtors.
Thereafter, on July 15, 1991, the bank filed a notion to dism ss
Gnendol yn Jones as a co-debtor inthe case. Tothe bank's notion, the
Joneses responded that the i nproperly filedinvoluntary petition was
insufficient toinvoke the Court's subject matter jurisdictionandthat
t he Court had no power to di sm ss Gwendol yn Jones as a co- debt or but,
i nstead, nmust dism ss theinvoluntary petition. After hearing argunent
onthe matter, the Court entered an Order on August 27, 1991 granti ng
t he Joneses' notionto dismss theinvoluntary petition and denying as
noot the bank's motion to dism ss Gwendol yn Jones as a codebt or.

The Joneses then, by notion fil ed on Septenber 6, 1991, request ed,

pursuant to section 303(i) of the Bankruptcy Code, ! an award of attorney

111 U.S.C. §8 303(i). Section 303(i) states in pertinent part:

If the court dism sses a petition under
this section other than on consent of all
petitioners and the debtor, and if the debtor
does not waive the right to judgnment under this



fees and costs for their defense of theinvoluntary petition. The bank
obj ected to the request on Septenber 12, 1991, whereupon t he Joneses'
noti on and t he bank' s objectionto it were heard on Cct ober 2, 1991.
At the hearing, the Court granted the Joneses' notion for an award of
attorney fees and costs, gave t he Joneses' counsel seven daystofile
a statenment item zing the attorney fees and costs and al | owed t he bank
seven additional days to respond to the item zed fees and costs.
Counsel for the Joneses filed her statenment on October 11, 1991
item zing fees totaling $1, 430. 00 and costs totaling $203. 30. The bank
filedits response on October 16, 1991 objectingtothe award of any
fees or costs.

Havi ng al ready rul ed on October 2, 1991 that the Joneses are
entitledtoan award of fees and costs pursuant to section 303(i) of
t he Bankruptcy Code, the only i ssues that remain for the Court to
deci de are whet her t he request ed fees and costs have been sufficiently
item zed and whether they are necessary and reasonable. Inits
response filed Cctober 16, 1991, t he bank devotes substantially all its
attentionto challengingthe sumtotal of the fees and costs as "not
appropriately reasonable.” 1n essence, the bank argues that the fees
are not necessary or reasonabl e because counsel for the Joneses shoul d
have advi sed opposi ng counsel informally of her authority supporting

di sm ssal of the petition or shoul d have stipul ated to the di sm ssal of

subsection, the court may grant judgnent

(1) against the petitioners and in favor
of the debtor for--

(A) costs; or
(B) a reasonable attorney's fee...



Gnendol yn Jones. According to the bank, counsel's failure to do so at
t he outset resultedin unnecessary fees and costs. The bank cont ends
as wel | that counsel's decisionto do otherw se was nerely part of a
pattern of delay engaged in by the Joneses to avoid reaching a
determ nation on the nerits of the involuntary petition

I n maki ng this argunent, however, the bank choosestoignoreits
own conplicity indriving up the fees and costs and extendi ng t he
litigation. Areviewof theitem zed fees and costs reveal s that only
$405.00 in fees and $114.50 in costs were charged by the Joneses'
counsel through July 9, 1991, the date on which shefiledthe notionto
dism ss theinvoluntary petition. Wenthe bank decidedtofileits
notionto dismssthe co-debtor, it didsow thfull know edge of the
aut hority upon whi ch the Joneses relied, whichwas citedinthe notion
todismsstheinvoluntary petition. And, again, it was the bank t hat,
after recei ving an unfavorabl e determ nati on on t he conpeti ng noti ons
todismss, decidedtolitigate the Joneses' counsel's request for an
awar d of fees and costs. Here, since dismssal of the co-debtor woul d
have been ineffective to create subject matter jurisdiction, the
Joneses had no option but to insist on case disni ssal. Moreover,
counsel for the bank woul d be di snayed by the results were the Court to
adopt hi s suggested standard in this and ot her cases and find his fees
t o be unreasonabl e or unnecessary whenever he or his client refusedto
acqui esce to the opposing party's position.

On the issue of whether the fees and expenses are sufficiently

item zed, the bank states only that "[t] he item zati on does not provide

a detailed sunmary of the work perforned and reasons for the work

3



perforned to conpare and anal yze the entries made inviolationof this
Court's determ nationin Wedau." However, the Court has revi ened t he
item zed fees and costs subm tted by counsel for the Joneses and, apart
froman entry on August 1, 1991 whi ch appears to pertainto a second
i nvol untary petition not here at i ssue, finds that theitem zation of
fees and costs is sufficiently detailedto beinconpliancewththe

st andards set forth by the Court inlnre Wedau's, Inc., 78 B.R 904

(Bankr. S.D. Il1. 1987).

See Order entered even date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Augqust 27, 1991




