UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF ILLINO S

In Re )
) I n Bankr uptcy
RONALD LEE JONES )
) No. 93-31233
Debt or . )
)
MERCANTI LE BANK OF | LLINO S, )
)
Plaintiff, )
)
V. ) Adversary No. 94-3004
)
RONALD LEE JONES, )
)
Def endant . )
ORDER

On June 13, 1994, trial was held on the Conpl ai nt of Mercantile
Bank of Illinois N.A., Plaintiff, to Determ ne D schargeability of Debt.
This is acore proceedi ng pursuant to 28 U.S.C. 8 157(b) (2)(1).
The Court, upon revi ewof the pleadings, briefs, evidence and argunent s
of counsel now enters its findings of fact and concl usions of |aw

pursuant to Fed. R Bank. P. 7052.

FI NDI NGS OF FACT
1. Plaintiff issuedacredit card, account no. 4209 725 078 023
051, to Defendant on Cctober 8, 1992.
2. At thetinme of filing bankruptcy on Novenber 23, 1993,
Def endant had a bal ance on t he account of $5,596.68 on his $5, 000. 00
credit limt.
3. Al charges, but one, nade by Defendant duringthetinein

question were cash advances.



4. Defendant nade sporadi c, m ni nal paynents onthe account with
his | ast paynent nmade January 21, 1993.

5. Defendant continuedto charge through February 19, 1993,
despite being notifiedonprior nonthly billing statenents of the past
due status of the account.

6. Defendant engaged in a simlar practice of increasing
bal ances significantly with other credit card accounts |istedin Schedul e
F of his bankruptcy schedules, during this tinme period.

7. Fromthe tine Def endant opened this credit card account unti |
he fil ed bankrupt cy on Novenber 23, 1993, Defendant's net nont hly pay was
approxi matel y $1, 066. 00 per nonth. Defendant's net nont hly expenses as
reflected in his bankruptcy schedul es was $1, 160. 00 | eavi ng a net nmont hly
di sposabl e incone to pay on the unsecured indebtedness of (-$94.00).

However, duringthis period, Defendant's wages and expenses
wer e not static. |n Decenber, 1992, Defendant was denoted at work and
hi s wages were reduced as aresult of absenteei smcaused by an ongoi ng
back problem In January, 1993, his living expenses increased
unexpect edl y when he becane obligated to pay the cost of utility services
whi ch his father had previously shoul dered.

8. The expenses listed in his schedul es di d not include any
payment on Defendant's unsecured i ndebt edness |isted in Schedul e F, any
nmedi cal expenses for his ongoi ng back probl emor any expenses for his
consi stent |l egal fees and fines for regular citations for drivingwith a
suspended | i cense.

Furt her, these were conditions and expenses whi ch exi st ed

both before and after the charges in issue were incurred.

CONCLUSI ONS OF LAW



Plaintiff's claimis based on 11 U.S. C. § 523(a)(2)(A) which
excepts fromdi scharge "any debt for noney...or any extension, renewal or
refinancing of credit, tothe extent obtai ned by fal se pretenses, afal se
representation, or actual fraud, other than a statenent respectingthe
debtor's or aninsider's financial condition.” The el enents to be proved
by Plaintiff are:

A representati on made by the debtor;
VWi ch the debtor knows or should have known was fal se;

1
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3. Made with intent to deceive;

4. \Which was relied upon by the creditor;
5

And whi ch was t he proxi mat e cause of danmage or | oss to the
creditor.

In re Shurbier, 134 B.R 922 at 925 (Bankr. WD. M. 1991).

The bur den of proof on each of the af orenenti oned el enents i s on

the creditor Inre Danns, 558 F. 2d 114 (2nd Cir. 1977), with t he standard

of proof bei ng a preponderance of the evidence. G oganv. Garner, 498

US. __, 111 S. Ct. 654, 112 L. Ed.2d 755 (1991).

Turning to the five elenents nentioned above, the Court
acknow edges that a debtor inpliedly represents that he has both the
ability and the intent to repay the debt at the ti me he presents the
card. Inre Matejka, Bankr. No. 92-70953, Adv. No. 92- 7155 (Bankr. C. D.

[11. 1993); InreWIlliams, 85 B. R 494 at 496 (Bankr. N.D. Ill. 1988);

andInre Vermllion, 136 B. R 225 at 226 and 227 (Bankr. WD. M. 1992).

Thi s i s an ongoi ng and conti nuous representation every tinethe debtor
makes a charge whi ch requires a separate determni nation of intent asto
each and every transacti on on the account. Whil e sone charges onthe
account may be di schargeable, others may not. It is not an all or

not hi ng proposition.



When a debtor i ncurs charges on acredit card and ei t her knows
t hat he i s unabl e to nake t he paynments or has nointent to do so, the
debt or i s obtai ni ng noney t hrough fal se pretenses as defi ned under §

523(a)(2)(A). Inre Wellen, 95 B.R 497 (Bankr. N.D. Chio 1989).

Further, the debtor nmust show intent to repay based upon sone true
ability to repay, and a debtor's nmere hope to repay or reliance on
unreal i stic or specul ati ve sources of inconme are i nsufficient to show

t hat the debtor had atrueintent torepay. Inre Clagg, 150 B.R 697

(Bankr. C.D. IIl. 1993).

As tothe elenment of intent, it istheintent to deceive, not the
intent torepay, whichis theissue. The Courts have even broadened t he
intent el enent toinclude adebtor's reckl ess disregard for his financi al

ci rcunst ances. See Vernllion.

The requisiteintent to deceive nay be inferred fromdebtor's

conduct, InreBartlett, 128 B.R. 775, at 778 and 779 (Bankr. WD. M.

1991), and may be shown by circunstanti al evi dence. |nre Van Horne, 823
F.2d 1285 (8th Cir. 1987). Further, a debtor cannot overcone an
i nference of an intent to deceive with an unsupported assertion of
honesty. Inre Black, 373 F. Supp. 105 (E.D. Ws. 1974) andVan Hor ne at
1287-1288.

The fol |l owi ng factors, though not excl usi ve have consi stently
been used to determ ne a debtor's intent to deceive:

1. Length of tinme between the charges made and the filing of
bankr upt cy;

2. Wet her attorney has been consul ted concerningthe filing of
bankruptcy before the charges were made;

3. The nunber of charges made;
4. The amount of the charges;

5. The type of goods or services purchased, i.e. |uxuries or

4



necessities;

6. The financial condition of the debtor at the tinme the
charges were made;

7. Whether the charges were above the credit Iimt of the
account ;

8. MWhether nultiple charges were made on the sanme day;
9. MWhether the debtor was enpl oyed;

10. The debtor's prospects for enpl oynent;

11. Financial sophistication of the debtor;

12. Whet her there was a sudden change i nthe debtor's buying
behavi or;

13. Debtor's paynment record.
Seelnre Brawner, 124 B.R. 762 (Bankr. N.D. I'l1. 1990) andVernmillion

136 B.R. at 226 and 227 (Bankr. WD. M. 1992).

VWile the factors |isted are not exclusive, it is also not
necessary for all factors to be present to prove fraudulent intent. A
fi ndi ng of nondi schargeability nmay be based on t he presence of just one

or two factors if sufficiently egregious. Inre Wllians, 85 B. R 494,

499 (Bankr. N.D. I1ll. 1988). Proof of fraudul ent i ntent may be i npli ed

fromthe totality of the circunstances Inre Niem es, 60 B.R 737

(Bankr. N.D. Ill. 1986).

CONCLUSI ON
Havi ng applied the lawto the facts inthis case, the Court finds
fromt he evi dence t hat t he Debtor di d not openthis account initially
with theintent to defraud anyone. This is shown by the | owbal ances on
his various credit linesreflectedonthe credit report obtained by the
Plaintiff at the time the account opened and by t he anobunt and t ype of
initial charging activity.

It is alsoclear, however, that the situati on changed at sone
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point during thelife of the account, thoughit is inpossibleto say
exactly when. Neverthel ess, the Court finds that begi nningin January,
1993, Def endant acted know ngly and fraudul ently by make charges, despite
the fact that his hourly wage had been reduced, his back probl emwas
resultingintheloss of hours and he was continuingtoreceivetraffic
citations for driving with a suspended |icense on aregular basis. At
that poi nt, Def endant had to knowt hat t here was no way he coul d repay
t hi s i ndebt edness and the addi ti onal charges he was conti nui ng t o nake.
The Court finds that the sum of $1,870.00 is determ ned to be
nondi schar geabl e.

IT I'S THEREFORE ORDERED that the debt due from the
Debt or / Def endant, Ronal d Lee Jones, to Plaintiff, Mercantil e Bank of
I1linois N.A, tothe extent of $1,870.00 i s nondi schar geabl e pursuant to
11 U. S. C. 8523(a)(2)(A) and Judgnent is enteredin favor of Plaintiff
and agai nst the Debtor/Defendant, Ronald Lee Jones, for the sum of
$1,870.00 plus interest fromdate of Judgnent at the lllinois judgnment
rate and court costs.

ENTERED: August 3, 1994

/ s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF ILLINO S

In Re
I n Bankr uptcy
RONALD LEE JONES
No. 93-31233
Debt or .

MERCANTI LE BANK OF | LLINO S,
Plaintiff,
V. Adversary No. 94-3004

RONALD LEE JONES,

N N N N N N’ N N N N N N N N N

Def endant .

JUDGMENT

Judgnent be and i s hereby entered in favor of Mercantil e Bank of
I1linois N. A and agai nst Ronal d Lee Jones i nthe sumof $1, 870. 00, plus
interest at thelllinois judgnment rate fromdate of Judgnment and court
costs and the debt is decl ared nondi schar geabl e.

ENTERED: August 3, 1994

/ s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



