IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

AVERY E. JORDAN and ) 95-cv-4089-JPG
LI LLY ELI ZABETH JORDAN, )
) (BK 94-31162)
Debt ors. )

VEMORANDUM AND ORDER

The Trust ee appeal s a deci si on of the United States Bankruptcy
Court for Southern District of Illinoisinbankruptcy case no. 94-
31162, dated February 23, 1995. That decision all owed t he debt ors,
Avery E. Jordan and Lilly Eli zabet h Jordan ("t he Jordans”) to exenpt in
an Il linois bankruptcy proceedi ng the proceeds of the sal e of their
former M ssouri homestead. The bankruptcy court hel d that the debtors
were reinvestingintoanlllinois honesteadthe proceeds fromtheir
former M ssouri honestead as they received themin install ment
payments. Thus, the bankruptcy court held, they were entitledto
exenpt t he proceeds under 735 1 LCS 5/12-906. The bankruptcy court's
order was enteredin a case or proceedi ng referred to the bankruptcy
judge under 28 U. S. C. 8157. Thus, this Court has jurisdictionto hear
this appeal under 28 U.S.C. §158.

Because the facts and | egal argunments of this case are well -
presentedinthe parties' briefs, the Court finds that oral argunent is

unnecessary pursuant to Bankruptcy Rule 8012.1

'Rul e 8012 provides that oral argunent shall be allowed in all
cases unl ess the di strict judge or the judges of the
bankr upt cy appel | at e panel unani nously determ ne after
exam nation of the briefs and record, or appendix to
the brief, that oral argunent is not needed....
Oral argunment will not be allowed if (1) the
appeal is frivolous; (2) the dispositiveissues or set



St andard of Review
| n a bankr upt cy appeal , the bankruptcy court's findi ngs of fact
"shal | not be set aside unless clearly erroneous, and due regard shal |
be given to the opportunity of the bankruptcy court to judge the

credibility of the witnesses."” Bankruptcy Rul e 80 3. See Matter of

Loyd, 37 F.3d 271,274 (7th Cir. 1994). Where questions of |aware
concerned, however, the district court will reviewthe bankruptcy

court'sruling de novo. Matter of Voel ker, 42 F. 3d 1050, 1051 (7th

Cir. 1994).
1. Fi ndi ngs of Fact

The Court does not findthat the bankruptcy court's findi ngs of
fact are clearly erroneous. The bankruptcy court found that the
Jor dans had occupi ed a pi ece of landin M ssouri as their honest ead.
On Cct ober 12, 1993, t he Jordans conveyed the M ssouri propertyinfee
si npl e by general warranty deed to their son and daughter-in-law. On
Cct ober 19, 1993, the son and daught er-in-1awagreed by prom ssory note
to pay the Jordans $21,200 for the M ssouri property in nmonthly
i nstal |l ments of $200 until they had pai dthe total purchase price or
until the Jordans both died. The Jordans novedto lllinois after the
sal e and began renting a hone in Westfield, Illinois. On Qctober 27,
1994, the jordans filed for Chapter 7 bankruptcy in the Southern
District of Illinois. Intheir bankruptcy petition, they claineda

homest ead exenpti on i n t he anmount of $15, 000 for proceeds renainingto

of i ssues has beenrecently authoritatively deci ded; or
(3) the facts and | egal argunents are adequately
presentedinthe briefs and record and t he deci si onal
process woul d not be significantly aided by oral
argunent .



be paid fromthe sale of the M ssouri property.
1. Concl usi ons of Law
The first i ssue on appeal is whether thelllinois or Mssouri

homest ead exenpti on applies. The Court agrees with the bankruptcy
court that the lllinois honmestead exenption applies but differsinits
reasons for reaching this conclusion. The dom cile of the Jordans
during the 180 days prior to filing their bankruptcy petition
det er mi nes whi ch honest ead exenption lawappliesinthis case. Section
522 of the Bankruptcy Code states that a debtor nay exenpt from
property of the estate

any property that i s exenpt under ... State or

| ocal lawthat is applicable onthe date of the

filing of the petition at the placeinwhichthe

debtor' s dom cil e has been | ocated for the 180

days i nmedi atel y preceding the date of the filing

of the petition, or for alonger portion of such

180 day period than in any other place.
11 U.S. C. §522(b)(2)(A). This provisiondirects the bankruptcy court
to apply the exenption | awof the debtor's domcileprior tofilingthe

petition, not the choice of |awprincipals of that state. See Matter

of Smley, 864 F.2d 562, 564 (7th Cir. 1989). See al so Matter of Ceise,

992 F. 2d 651, 655 (7th Gr. 1993); Inre Perine, 46 B.R 695, 696 (S. D.
Ala. 1983); Inre Cal houn, 47 B.R. 119, 122 (Bankr. E. D. Va. 1985).

Contra, Inre Kaplan, 162 B.R 684, 698 (Bankr. E.D. Pa. 1993), aff'd,

189 B.R 882 (E.D. Pa. 1995). "[Il]t nmakes no difference where the
property [claimed to be exenpt] is situated or where the petition
initiating acase under titlellisfiled, solongas the propertyis

exenpt under the law of the domciliary state.™ 3 Collier on



Bankruptcy ¥ 522. 06 (1995). Thus, evenif one state's choice of | aw
rul es point to using another state's law, it nust useits own honest ead
exenption lawif the debtor neets the domcil e requirenments set forth

by 11 U.S.C. § 522(b)(2)(A). See e.g. Calhoun, 47 B.R at 122.

Bankruptcy courts shoul d used federal common | awdefi nitions of
dom cile to determ ne the debtor's dom cil e during the 180 days pri or

tothe petition. |n re Hodgson, 167 B. R 945, 949 (D. Kan. 1994).

Domicileis not the sane as resi dence. M ssi ssi ppi_Bank of Choct aw

| ndi ans v. Holyfield, 490 U.S. 30, 48 (1989). Under federal law, a

personis dom cil ed where he resi des and has a concurrent intent to

remain. |d.; Perryv. Pogem|ller, 16 F.3d 138, 140 (7th G r. 1993).

Apersonretains adomcileuntil he acquires a newone. MDougal dv.

Jenson, 786 F. 2d 1465, 1483 (11th Cir.), cert. denied, 479 U. S. 860,

reh' g denied, 479 U. S. 1001 (1986).

The bankruptcy court made no explicit finding of fact regardi ng
t he Jordans' domicile. However, in a hearing held on February 3, 1995,
t he Jordans' attorney indicatedthat the Trustee and t he Jor dans agr eed
that the debtors were domciledinlllinois for the greater part of the
180 days before they filed the bankruptcy petition. Report of
Pr oceedi ngs of Continued Hearing, February 3, 1995, p. 7. The Trustee
di d not di sagreewiththis representation at the hearing. Thus, the
Court finds that Illinois honestead exenption |lawappliesinthis
bankrupt cy proceedi ng.
| V. [1l1inois Law

The Court hol ds that the Jordans have rei nvest ed proceeds fromt he

sale of thetheir former M ssouri honmesteadintheir Illinois honestead
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so as to make t hemexenpt fromt he bankruptcy estate under Illinois
| aw.

I[1linois | aw st ates:

Amount. Every individual is entitled to an
estate of honestead to the extent in val ue of
$7,500 of his or her interest inafarmor | ot of
| and and bui | di ngs t hereon, a condom nium or
personal property, owned or rightly possessed by
| ease or ot herw se and occupi ed by hi mor her as
aresidence.... That honestead and all right in
and title to that honestead is exenpt from
attachnent, judgnent, |evy, or judgnment sal e for
the paynent of his or her debts or other
pur poses. ...

735 ILCS 5/12-901. Illinois |law al so provides an exenption for
proceeds fromthe sale of a honestead:

Proceeds of sale. Wen a honestead i s conveyed

by t he owner thereof, ... the proceeds t hereof,

tothe extent of the anount of $7, 500, shall be

exenpt fromjudgnent or ot her process, for one

year after the recei pt thereof, by the person

entitledtothe exenption, andif reinvestedin

a honestead the sane shall be entitled to the

sane exenption as the original homestead.

735 1 LCS 5/12-906.

The t hreshol d question that the Court nmust answer i s whet her proceeds

fromthe sal e of a M ssouri honest ead are exenpt under 735 | LCS 5/ 12-

906. The Court has not found any Il linois caselaweven renotely on

poi nt. Asanpling of caselawfromother jurisdictions, as well as a

survey of secondary sources, indicatethat this Illinois statute does

not exenpt proceeds fromthe sale of a homestead in another state.
Secondary sources state that "[h] onmest ead st at utes can have no

extraterritorial force; they nust be construed to apply solely to



honmesteads within the state.” 40 Am Jur. 2d, Honesteads § 14 (1968).

See e.g. Pinson v. Miurphy, 295 S.W 442 (Ky. 1927), later app. 21

S. W 2d 824 (Ky. 1929); Merchants Bank v. Weaver, 197 S. E. 551 (N. C.

1938); Bergman v. Bergman, 888 S.W2d 580 (Tex. App. 1994).

Furthernore, "[a] statutereferringtothe acquiring of one honest ead
with the proceeds of the sale of another refers exclusively to
honest eads within the state whereinthe statute was enacted.” 40 Am

Jur. 2d, Homesteads 8§ 14 (1968).

These princi pl es have been appliedin other jurisdictions. For

exanpl e, in WnCaneron & Co. v. Abbott, 258 S. W 562, 564 (Tex. Civ.

App. 1924), debtors attenpted to exenpt under the Texas exenpti on
statute?the proceeds fromtheir former honestead i n Okl ahoma. The
Texas Court of Civil Appeal s noted:

When t he [ Texas] Legi sl ature provi ded that the
proceeds of the voluntary sal e of "t he honest ead"”
shoul d be exempt, we think it, by necessary
inmplication, referred to "the honestead" as
ot herwi se defined [by the statute]. Thi s
definitionof "the honestead” we think al so by
necessary inplicationrefersto ahonesteadin
Texas. Exenptionlaws arelocal and "pertainto
t he remedy having no extraterritorial effect.”
The franmers of the Constitution andthe | awrakers
in defining a honestead were evidently not
attenpting t o say what shoul d be the honestead i n
sone ot her state. Wien t hey added t he provi si ons
for exenption of the proceeds of the sale they
were, inour opinion, alsoevidentlyreferringto
"t he homest ead"” provi ded by ot her parts of the
| aw and not to a homestead in some other state.

2The Texas statute at i ssue inthis case reads: "The proceeds of
the voluntary sale of the honestead, shall not be subject to
garni shment or forced salew thinsix nonths after such sale."” See
Abbott, 258 S.W at 563-64.



Id. The court continued, quoting the |Iowa Suprenme Court when it
addressed a si m | ar question invol ving t he proceeds fromt he sal e of an
| owa honestead that had been brought to M ssouri:

"What, then, was the character i npressed upon the
proceeds of the |Iowa honmestead when taken to
M ssouri for reinvestnent?... It was not the
proceeds of the sal e of a honest ead under the
| aws of M ssouri, for theselaws can apply only
to a honmestead held under the |aws of that
state."

Id. (quoting Rogers v. Raisor, 14 NN W 317 (lowa 1882)). TheAbbott

court then concluded that the Texas exenption |l awdid not apply to
proceeds fromthe sal e of a honestead i n anot her state. Thus, the
debt ors coul d not exenpt the proceeds fromthe sal e of their former

honmestead i n Ckl ahoma. 1d. See al so State Bank of Eagle Grove v.

Dougherty, 66 S.W 932 (M. 1902).
More recently, the Bankruptcy Court for the Western Di strict of

Texas confirmed the continuing viability of Abbott inlnre Peters, 91

B.R 401, 404 (Bankr. WD. Tex. 1988). ThePeters court enphasi zed
that to all owa debt or to exenpt proceeds fromthe sal e of honestead i n
a di fferent state woul d encourage forum shopping. 1d. For exanple, a
debt or coul d sell his honestead, take the proceeds toastatewitha
| arger, or even an unlimnmted, honestead exenption, file a bankruptcy
petition and clai mthat the proceeds were exenpt under the second
state's law. 1d. Thus, the debtor could reduce the val ue of
creditors' claims to the original honestead property. 1d.

At | east one court has rejected this reasoning andreliedonthe

pur pose of the honestead exenptiontojustify permttingastate's



exenptionlawto apply to proceeds fromt he sal e of an out-of-state

homestead. Inlnre Bl oedon, 137 B.R 824 (Bankr. D. Col. 1992), the

debtors sold their Oregon honestead and attenpted to exenpt the
pr oceeds under t he Col orado honmest ead exenption statute. | d. at 824.
The court all owed the exenptioninspite of explicit | anguageinthe
Col orado statute that the exenption appliedto proceeds fromthe sal e
of a "honestead in the state of Col orado." Id. at 825. The court not ed
t hat t he pur pose of the honestead exenpti on was "protectingthecitizen
househol der and his famly fromthe dangers and m seri es of destitution
consequent upon busi ness reverses or upon cal amties fromot her causes;
and cultivating the local interest, pride and affection of the
i ndividual." 1d. The court found that strict interpretation of the
st at ut e woul d not serve the statute's purpose. 1d. Consequently, the
court appliedthe Col orado exenptionto the proceeds fromthe sal e of
t he Oregon honestead. 1d.

This Court notes that the purpose of the Illinois honestead
exenptionis "to protect the honesteader i nthe enjoynent of a home and
to secure to hima shelter beyond the reach of his inmprovi dence or

financial m sfortune."” People v. One Residence Locat ed at 1403 East

Parham St., 621 N.E.2d 1026, 1029 (IIl. Ct. App. 1993) (citing
Holterman v. Poynter, 198 N.E. 723, 727 (lll. 1935)). After

consi dering the af orenenti oned cases in |light of the purpose of the
I11inois honestead exenption, the Court holds that 7351 LCS 5/12-906
applies to proceeds fromthe sale of an out-of-state honmestead.

Applying this statute, the Court finds that the Jordans may exenpt

fromthe bankruptcy estatetheir right tofutureinstall nent paynents.
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I nstal | nent contract paynents due to t he debtor on the purchase of the
debtor's former homest ead are exenpt under statutes, likethelllinois
statute, that exenpt proceeds fromthe sal e of a honestead for "one

year after the recei pt" of such proceeds. Seelnre Pierce, 50B. R

718, 719-20 (Bankr. D.S.D. 1985). Cif. Inre Ehrich, 110 B.R 424, 429

(Bankr. D. M nn. 1990).

Inlnre Pierce, the bankruptcy court confronted a situation

simlar tothe one at bar. In that case, a Sout h Dakota debt or had

sol d his forner honest ead under a contract for deed. Inre Pierce, 50

B.R at 719. He filed for bankruptcy whil e anmounts renmai ned to be paid
under the contract for deed. 1d. at 719. The Sout h Dakota statute
exenpting the proceeds fromthe sale of a honestead stated, in
pertinent part, that "proceeds of such sal e, not exceedi ng t he sumof
thirty thousand dol | ars, i s absol utely exenpt for a period of one year
after the recei pt of such proceeds by the owner."” 1d. (quoting S.D.
Codified Laws § 43-45-3). The court enphasized the fresh start
phi | osophy of the Bankruptcy Code, the purpose of the honestead
exenption -- to secure a debtor's hone during his financial troubles --
and the fact that the | egi sl ature chose to exenpt proceeds for one year
after "the recei pt" of the proceeds, not after "the sale" of the
homestead. |d. at 720. Inthe end, the court concluded that future
payment s due under t he contract for deed were exenpt, up to the anount
of $30, 000, fromthe bankruptcy estate.

The court inlnre Ehrich canme to the opposite conclusionin a

simlar situation. That case i nvol ved a M nnesot a debt or who had

rights to future paynments under a contract for deed. Inre Ehrich, 110

9



B.R at 425. The M nnesot a st atute, however, exenpt ed proceeds from
t he sal e of a honestead for one year fromthe date of "sale.” M nn.
Stat. § 510.07. The court determ ned that the sal e had occurred upon

t he execution of the contract for deed. Inre Ehrich, 110 B. R at 429.

As of that date, the court held, the debtor possessed only a
contractual right to future paynents. The court concl uded t hat the

M nnesota statute, by its terns, exenptedproceed paynents that the

debt or received within one year after the "sal e" but not thecontract
right tofuture paynents. l1d. Thus, paynents nade nore t han a year
after the sale becane part of the bankruptcy estate. 1d.

The Court findslnre Pierce nore anal ogous to the case at bar.

First of all, the South Dakota statute nore cl osely resenbl es the
Il1linois statute than the M nnesot a st atute does because it exenpts

proceeds for one year after the date of "the recei pt" of the proceeds.

Secondly, like the court inlnre Pierce, this Court places great
enphasis on the purpose behind the honmestead exenption and the
consequences to t he debt or if the honestead exenptionis not applied.
Were the Court to declare that the Jordans' future paynents are a part
of t he bankruptcy estate, the Jordans coul d | ose the security of their
home during their financial m sfortunes. Consequently, the Court
agrees wi th t he bankruptcy court's determ nation that future paynents
t hat t he Jordans receive and i nvest intheir | eased hone are exenpt
under 735 ILCS 5/12-906.

The Court disagrees, however, with the bankruptcy court's
assessnent of the amount of the paynents that is exenpt. The evi dence

shows t hat t he Jordans recei ve $200 per nont h under t he prom ssory note
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but only expend $150 per nonth to rent their Westfield, Illinois,
resi dence. The Court finds that the Jordans are only rei nvesting $150
per nmonth of the proceeds from the sale of their honmestead.
Presumabl y, the Jordans will reinvest the excess $50 per nonth in the
following nonth'srent. Thus, it will take several years beforethe
Jordans will have possessed proceeds for one year w t hout having
reinvested themin their homestead. Neverthel ess, these uni nvested

suns are not exenpt fromthe bankruptcy estate.

For the foregoi ng reasons, the Court AFFIRMS i n part and REVERSES
inpart the deci sion of the bankruptcy court and REMANDS f or further
proceedi ngs i n accordance with this order. The Jordans may exenpt
under 735 I LCS 5/ 12-906 any suns t hat they recei ved as proceeds from
the sal e of their M ssouri honestead that they rei nvest i na homest ead
within one year of receiving the suns.

I T 1S SO ORDERED.
DATED: March 6, 1996

/s/ J. PH L G LBERT
DI STRI CT JUDGE
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