I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF I LLINO S

| N RE: I n Proceedi ngs

Under Chapter 11
JSENT, | NC.

Case No. 02-32101

Debtor(s).
OPI NI ON
Jsent, Inc. (“debtor”) owns and operates a florist shop in

Belleville, Illinois. On June 5, 2002, debtor filed the instant

chapter 11 proceedi ng. Debtor’s pl an provi des that regul ar nonthly
payments to secured creditors will commence upon confirmation; that
paynents to priority unsecured tax claimants will begininthe second
year after confirmation, with final paynment inthe sixth year; and that
paynents t o general unsecured creditors will be made i nthe sixth and
seventh years after confirmation.

The Il linoi s Department of Revenue (“IDOR’)fil ed a proof of claim
inthe amount of $4, 408. 18 for wi t hhol di ng t axes, of which $2,604.53 i s
listedas apriorityclaim |IDORalsofileda proof of claiminthe
anount of $35,971.53 for retailer’s occupation taxes, of which
$10,405.21islistedas apriority claim |IDORobjects to debtor’s plan
for two reasons. First, IDORcontends that the plan circunvents the
priority schenme of 11 U.S. C. 8§ 507(a) by paying secured creditors
before IDOR s priority tax clains. Second, | DORargues that the plan

violates 11 U.S.C. § 1129(a) by not providing for regular nmonthly



payments to | DOR upon confirmation.
Pursuant to section 5.01(a) of debtor’s plan, | DORwoul d be pai d
as follows:
Al l owed Cl ains for debts owed to the Illinois Departnent of
Revenue wil | be paidinfull all sunms due and owi ng wi thin six (6)
years of the date of assessnment with interest as provi ded by t he
Uni formPenalty and I nterest Act. The first paynent will be nade
two (2) years after Confirmationfor taxesincurredfor tax year
1999. The second paynent will be due three (3) years after
Confirmation for taxes i ncurred for tax year 2000. The third
payment will be due four (4) years after Confirmati on for one-half
(YA of the taxes incurredfor tax year 2001. The fourth paynent
wi |l be due five (5) years after Confirmation for the remaini ng
one-hal f of the taxes incurred for tax year 2001. The fifth
payment wi || be due six (6) years after Confirmati on for the taxes
incurred for tax year 2002.
Debt or apparently does not owe | DORfor the 1999 tax year, ! and t hus,
under t he pl an provi sion cited above, IDORW Il not receiveits first
payment until three years after confirmation. Accordingto debtor,
IDOR will be paid 24% of its claimin the third year follow ng
confirmation, 32%inthe fourth year, 32%inthefifth year, and 12%in
the sixth year.?
Section 507(a), applicableinchapter 11 proceedi ngs, sets forth
ni ne categories of clains that are entitled to priority status,

i ncludi ng specific types of tax obligations. The parties do not

di spute that the taxes in questionareentitledtopriority treatnent

1 1tisnot clear why the plan Sates that the “first payment” is for taxesincurred in 1999, since
both sides agree that no taxes are owed for that year.

2 IDOR has not disputed these percentages.
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under section 507(a)(8).% Rather, | DORcontends that debtor’s pl an
circunventsthe priority scheme of 11 U. S.C. § 507(a) by payi ng secur ed
creditors before its tax clainms. The Court disagrees.

| DOR apparently believes that as a priority creditor, it is
entitled to be paid either before or at the sane time as secured
creditors. Nothinginsectionb507(a) or inthe Bankruptcy Code supports
this position. Priority creditors are subject totherights of hol ders
of I'i ens agai nst property, and “[t]heright topriority does not grant
or inmply any right to affect the rights of holders of secured
clainms....” 4Collier on Bankruptcy T 507.02[4][a] at 507-18 (15'" ed.
2002). The priorities established by section 507(a) are, instead,
“priorities as against holders of unsecured clains only.” Id.

(enphasi s added). See al so I nre Sanders Coal & Trucking, Inc., 129

B. R 516, 520 (Bankr. E.D. Tenn. 1991) (government’s tax cl ai mdoes not
have priority over securedclains); Inre Gregory Boat Co., 144 B. R
361, 365 (Bankr. E.D. M. 1992) (nothingin Chapter 11 requires that a
pl an propose to pay secured or unsecured clains inany particular tine
order inrelationto tax clains). Therefore, contrary to IDOR s
argument, debtor’s proposal to pay secured creditors first doesnot

circunvent the priority schene of section 507(a). Infact, debtor’s

3 Section 507(8)(8) lists seven categories of tax obligations that are entitled to priority. Those
are (A) taxes measured by income or gross receipts; (B) property taxes, (C) trust fund taxes, (D)
employment taxes, (E) excise taxes, (F) customs duties; and (G) pendties rdated to any of the
foregoing. 11 U.S.C. §508(a)(8). Thetax clamsof IDOR (for retailer’s occupation taxes and
withholding taxes) congtitute either gross receipts taxes under section 507(a) (8)(A) and/or trust fund
taxes under 507(a)(8)(C).



pl an conplies with section 507(a) by paying IDOR s priority claim
bef ore payi ng general unsecured creditors.

| DOR al so contends that debtor’s plan viol ates section 1129(a) of
t he Bankr upt cy Code by not providing for regul ar nonthly paynents to
| DOR upon confirmation. Section 1129(a)(9)(C) provides:

(a) The court shall confirmaplanonlyif all of the follow ng
requi renents are net....

(9) Except tothe extent that the hol der of a particul ar cl ai mhas
agreedto adifferent treatnment of such claim the plan provi des
that....
(C) withrespect toaclaimof akindspecifiedinsection
507(a)(8) of thistitle, the hol der of suchclaimwll receive on
account of such cl ai mdeferred cash paynents, over a peri od not
exceedi ng si x years after the date of assessnent of such claim
of a val ue, as of the effective date of the plan, equal to the
al | owed anmount of such claim
11 U. S. C. 8§ 1129(a)(9)(C) (enphasis added). I DORcontends that the
phrase “deferred cash paynent s” neans regul ar peri odi ¢ paynents over
thelife of the plan. Accordingto I DOR, section 1129(a)(9)(C does
not allowdebtor to delay paynent toaprioritytax creditor for three
years. 4
| n support of this argunment, IDORrelies onlnre Mason and Di xon

Lines, Inc., 71 B.R 300 (Bankr. M D.N. C. 1987). Inthat case, the

debtor’ s plan provided that priority tax clai mants woul d be pai d only

i nterest duringthe six years of the plan, foll owed by paynent of the

4 IDOR does not argue that debtor’s plan fails to satisfy the “present value® requirement of
section 1129(a)(9)(C), nor does it dispute that debtor’s plan otherwise complies with section 1129.
The only issue IDOR asks this Court to resolve is whether section 1129(a)(9)(C) requires debtor to
make regular periodic paymentsto IDOR over the life of the plan.
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entire principal at the end of the sixth year. The court sustainedthe
obj ections to confirmation, hol di ng that under section 1129(a)(9) (O,
debt or was required to make i nstal |l mrent paynments over six years with
seventy-two equal nonthly paynments of principal andinterest. |d. at
302.

Ot her courts have rejected this reasoning and i nstead, have
adopted a nore flexibleinterpretation of section 1129(a)(9)(C . For
exanple, inlnre Qegory Boat Co., 144 B.R 361 (Bankr. ED. M. 1992),
t he court approved a pl an t hat proposed a one year del ay i n paynents to
the tax claimants, finding that “nothing in the |anguage of 8§
1129(a)(9)(C) requires that a Chapter 11 plan nust propose equal
nmont hly paynments on priority tax clains.” 1d. at 363. Inlnre
Snowden’ s Landscapi ng Co., 110 B. R 56 (Bankr. S.D. Al. 1990), debtor
proposed payi ng state and federal priority tax clains over afive year
period as foll ows: 5%inthe first year followi ng confirmation, 15%in
t he second year, 26.66%inthethirdyear, and 26. 67%in the fourth and
fifth years. That court also found no basis for a restrictive
interpretation of section 1129(a)(9)(C). 1Id. at 61. Noting that
nowhere i nt he Bankruptcy Code is the term“deferred cash paynents”
defined, the court held that the questi on of whet her a proposed pl an
conplieswith section 1129(a)(9)(C) nust be determ ned on a case by
case basis. Id. Seealsolnre VolleElectric, Inc., 139 B. R 451,
455-56 (C.D. I'l1. 1992) (affirm ng bankruptcy court’s hol di ng t hat

section 1129(a)(9) (C) does not requi re paynents to be made i n equal



nont hly installments over the |ife of the plan).

Thi s Court, too, declines to followthe hol di ng of Mason and D xon
Li nes, Inc. The | anguage of section 1129(a)(9)(C) clearly permts
“deferred cash paynments” within six years of assessnent. As stated in

Sanders Coal & Trucking, Inc., “deferred” sinply neans del ayed. 129

B.R at 520. Nothinginthe statute requires that paynentstopriority
tax creditors nmust be either periodic or equal. I nthe absence of such
a requirement, the Court finds it inappropriate to inpose any
[imtationuponthe flexibility allowed by the statutory | anguage. I n
re Gegory Boat Co., 144 B. R at 364. Instead, the Court adopts the
appr oach suggest ed i n Snowden’ s Landscapi ng and Vol | e El ectric, i.e.,
the question of whether a chapter 11 plan satisfies section
1129(a) (9) (C) nust be resol ved on a case by case basi s, giving “due
consideration to the interrel ated objectives of reorganizati on—-
busi ness preservation and creditor satisfaction.” In re Volle
Electric, 139 B.R at 455.

I nthe instant case, debtor’s disclosure statenent® i ndicates that
its chapter 11 petition was pronpted by | DOR s enforcenent acti on on
t he deli nquent taxes. Debtor contends that forcing it to begin
paynents to IDORinthe first year foll ow ng confirmation woul d pl ace
debtor in the same position as it was prior to this bankruptcy.

According to debtor, it has |imted excess cash and needs t o post pone

5> An order approving the disclosure statement was entered on November 20, 2002.
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paynments to unsecured creditors to build up a cash reserve, inthe
early years, for working capital. Additionally, the disclosure
statenment provides that inachapter 7 1|iquidation, only $4, 650 woul d
be paid to unsecured creditors, resultingina paynment to | DOR of
approxi mately $1,400.00, or 3%of its claim Based on debtor’s
esti mates, which | DOR does not di spute, IDORw || receive 24%of its
claimwi th the first paynment, 32%w t h t he second paynment, 32%w th t he
third paynment, and 12%wi th the fourth paynent. Thus after paynent of
t he 2000 t axes, IDORw || be significantly better off thanit wouldin
aliquidation. Under these facts, the Court finds that debtor’s plan
conplies with section 1129(a)(9)(C), and that I DOR s objectionto
confirmation should be overrul ed.

SEE VWRI TTEN ORDER.

ENTERED: March 25, 2003
/9 Kenneth J. Meyers
UNITED STATES BANKRUPTCY JUDGE



