I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
ABDUL and SAM NA KAZI , )
) No. BK 90-30166
Debtor(s). )
)
STEPHEN CLARK, Trustee, g Adv. No. 92-3019
Plaintiff, )
)
VS. )
)
SHOUKAT KAZ| , )
)
Def endant . )
OPI NI ON

On February 27, 1992, the Trustee fil ed a fraudul ent conveyance

action agai nst Shoukat Kazi, debtor Abdul Kazi's brother, allegingthat

during the twelve nonths preceding the filing of the bankruptcy

petition, debtor conveyed in excess of $10, 000. 00 to def endant. The

parties agreed to subnit the casetothe Court on stipul ated facts.

The relevant facts agreed to by the parties are as follows:

1. The debtors filed a chapter 7 petition
on February 28, 1990.

2. During the twelve nonths preceding the
filing of the bankruptcy petition, Abdul Kazi
"conveyed sums of noney in the total anount of
$5, 000. 00, as needed t hroughout the year, tothe
def endant, Shoukat Kazi, as a gift, for no
consi deration."”

3. The transfer of $5, 000. 00 fromthe debtor



to his brother was made at a ti me when t he debt or
was insolvent.

4. The transfer of $5,000.00 fromthe debtor to
def endant was not done with any intent to
def raud, and was an i nnocent gift frombrother to
br ot her.

Inthe conplaint, plaintiff first alleges that debtor's transfer

of noney i s voi dabl e pursuant to 11 U. S. C. 8544(b) and IIl. Rev. Stat.
ch. 59, 4. Under section 544(b),*"[v]oidability ... is not automatic
but nmust be asserted, andis to be determ ned wholly by ... applicable

| aw, federal or state.” 4Collier on Bankruptcy, Y544. 03 at 544- 20.

Plaintiff inthe instant casereliesonlll. Rev. Stat. ch. 59, 14,
whi ch provides that "[e]very gift, grant, conveyance, assi gnnment or
transfer ... madewiththeintent to disturb, delay, hinder or defraud
creditors ... shall be voi d as agai nst such creditors....” Ill. Rev.
Stat. ch. 59, 4.2 Plaintiff, however, has since conceded t hat the
t ransfer of noney fromdebt or t o def endant was not done with any i ntent
to defraud, and was an i nnocent gift frombrother to brother. See
Stipul ation of Facts at 7. Accordingly, the Court will not grant
plaintiff's request that the transfer be avoi ded pursuant to 11 U. S. C.

8§544(b) and Ill. Rev. Stat. ch. 59, 14.

'Section 544(b) provides, in part, that "[t]he trustee may avoid
any transfer of an interest of the debtor in property or any
obligation incurred by the debtor that is voidable under applicable

| aw by a creditor holding an unsecured claim..." 11 U S.C. 8544(b).
°The Court notes that Ill. Rev. Stat. ch. 59, 14 was repeal ed by
the Uni form Fraudul ent Transfer Act, Ill. Rev. Stat. ch. 59, {101 et.

seq., effective January 1, 1990.
2



Li kewi se, section 548(a)(1) requires plaintiff to establish that
debt or "made such transfer or i ncurred such obligationwth actual
intent to hinder, delay, or defraud any entity to whi ch t he debtor was
or became ... indebted...."” 11 U. S.C. 8548(a)(1l). Again, because
pl ainti ff has conceded that there was no "intent to defraud,” the Court
will not grant plaintiff's request that the transfer be avoi ded
pursuant to section 548(a)(1).

Plaintiff al so seeks relief under 11 U S.C. 8548(a)(2), which
provides, in relevant part:

(a) The trustee may avoi d any transfer of an

interest of the debtor in property, or any

obligationincurred by the debtor, that was nmade

or incurred on or withinoneyear beforethe date

of the filing of the petition, if the debtor

voluntarily or involuntarily....

(2)(A) received | ess than a reasonabl y equi val ent

value in exchange for such transfer or

obl i gati on; and

(B)(i) was insolvent on the date that such

transfer was nmde or such obligation was

i ncurred, or became insolvent as aresult of such

transfer or obligation....
11 U.S.C. 8548(a)(2). "If thetwo conditions [set forthin sections
548(a)(2)(A) & (B)(i)] are present, viz., 'less than reasonably
equi val ent val ue' and i nsol vency or resultinginsolvency, thereis a
concl usive presunption of fraud, any intent to the contrary

notw thstanding." 4Collier on Bankruptcy, 1548.03 at 548-51. Inthe

present case, defendant has stipulated that debtor received no
consi deration in exchange for the transfer of $5,000. 00. Def endant has
further stipulatedthat the transfer was nade at a ti me when t he debt or

was i nsolvent. Based on these stipulations, the Court can only
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concl ude t hat the transfer was fraudul ent under section 548(a)(2) and
that plaintiff is therefore entitled to avoid said transfer.?3
For the reasons stated, the Court finds that debtor's transfer to
def endant of $5,000.00 i s voi dabl e under section 548(a)(2) of the
Bankruptcy Code. Accordingly, judgnent is entered in favor of

plaintiff and agai nst defendant in the amount of $5, 000. 00.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: JULY 23, 1992

Plaintiff has al so sought relief under section 550(b) of the
Bankruptcy Code, which |imts the trustee's right of recovery under

section 550(a)(2). Specifically, section 550(b) provides:

(b) The trustee may not recover under section
(a)(2) of this section from-

(1) a transferee that takes for value ... in
good faith, and w thout know edge of the
voidability of the transfer avoided; or

(2) any imrediate or nediate good faith -
transferee of such transferee.

11 U.S.C. 8550(b). Clearly, this provision of the Bankruptcy Code

does not entitle the trustee to avoid the transfer at issue.



