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MEMORANDUM AND ORDER

Abdul W Kazi, M D. and Sam na W Kazi, husband and wi fe, fil ed
a j oi nt bankruptcy petition under Chapter 7 of the Bankruptcy Code on
February 28, 1990. Dr. Kazi is the sol e sharehol der and director of a
pr of essi onal corporation known as Abdul W Kazi, MD., Ltd., andis a
participant inthe Abdul Kazi, MD., Ltd. Mney Purchase Pensi on Pl an
and t he Abdul Kazi, MD., Ltd. Profit Sharing Plan. Debtors filed
their original schedules on March 15, 1990 and |listed as exenpt
$430,000.00 in "pensiontrusts.” On May 18, 1990, debtors filed an
anmendnment to their schedul es, clai m ng as exenpt $14, 000.00 i n an
i ndi vidual retirenent account ("I RA") owned by Dr. Kazi and $11, 000. 00
inan|RAowned jointly by both debtors. No objectionsto exenptions
were filed within the time limts prescribed by Bankruptcy Rul e
4003(b). However, on July 19, 1990, Blunt, Ellis & Loewi, a nmajor

unsecured creditor, filed objections to exenptions, claimngthat



debtors are not entitled to

exenpt either the funds i nthe pension and profit sharing plans or the
funds inthe IRAs. Debtorsfiledanotionto stri ke those objections
on the basis that the objections were not tinely filed.

The Chapter 7 Trustee, who likewise failedto tinely object to
debt ors' exenptions, filed a conplaint for turnover on August 2, 1990
requesti ng, anong ot her things, that debtors be ordered to turn over
all funds heldinthe pension and profit sharing plans, as well as all
funds held in the IRAs. Debtors filed a notion to dism ss the
conplaint,!claimngthat the funds in question are not property of the
estate, and further claimng that evenif saidfunds do constitute
property of the estate, debtors are entitled to exenpt the funds
pursuant to Ill. Rev. Stat. ch. 110, {12-1006(a).

| . Property of the Estate: Section 541 of the Bankruptcy Code

A. ERI SA as "Applicabl e Nonbankruptcy Law'

Section 541 of t he Bankrupt cy Code defi nes property of the estate
as "all legal or equitableinterests of the debtor in property as of
t he coomencenment of the case.” 11 U. S.C. 8541(a)(1). Thus, property
beconmes part of the bankruptcy estate regardl ess of any restrictions
t hat may have been placedonits transfer. 11 U S. C 8541(c)(1). An
i nportant exceptiontothisruleis foundinsectionb541(c)(2), which
provides that "[a] restrictiononthe transfer of a beneficial interest

of the debtor in a trust that is enforceable under applicable

At the hearing on this matter, all parties agreed that debtors'
nmotion to dism ss involved matters outside the pleading and as such,
shoul d be treated as a motion for summary judgnent. See Fed.R Civ.P.
12(b) and Bankruptcy Rule 7012(b).
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nonbankruptcy lawis enforceabl ein acaseunder thistitle.” 11 U. S. C
8541(c)(2). At issueinthe present caseis the neaning of the phrase
"appl i cabl e nonbankruptcy | aw. " Debtors contend that the restrictions
agai nst assi gnnent, required by the Enpl oyee Retirenent | ncone and
Security Act ("ERI SA") and contai nedinboth Dr. Kazi's pension and
profit sharing plans, ? are "enforceabl e under appl i cabl e nonbankr upt cy
law " (i.e., enforceabl e under ERI SA), and that the plans are therefore
excl uded fromt he bankruptcy estate. Blunt, Ellis &Loewi, as well as
t he Trustee, contend that "appli cabl e nonbankruptcy | aw' refers only to
state spendthrift trust |l aw, and that Dr. Kazi's pension and profit
sharing pl ans may be excl uded fromt he bankruptcy estate only if they
qualify as spendthrift trusts under Illinois |aw

The majority of courts clearly support the latter position.
| ndeed, "[v]irtually every circuit that has consi dered the questi on has
agreed that the debtor's interest i nan ERI SA pension or profit sharing
planis includedinthe bankruptcy estate unl ess the debtor's interest

inthe planis considered a spendthrift trust under statelaw. " Inre

2ERI SA requires that "[e]ach pension plan shall provide that
benefits provided under the plan nmay not be assigned or alienated.”
29 U.S.C. 81056(d)(1). The Internal Revenue Code |ikew se provides
t hat pension plans and trusts, in order to be tax-qualified, nust
contain a provision prohibiting the assignment or alienation of
benefits. 26 U S.C. 8401(a)(13). Dr. Kazi's plans include the
required restriction in section 13, which provides that "[t]he
interest of any person in this Plan or in the Trust or in any
distribution to be made under the Plan shall not be assignable either
by voluntary or involuntary assignnent...." See the Abdul Kazi
M D., Ltd. Money Purchase Pension Plan and Trust and Profit Sharing
Plan and Trust at section 13. The Internal Revenue Service has
determ ned that both the pension plan and profit sharing plan are
"qualified plans” under the Internal Revenue Code. See Exhibit B
attached to debtors' Menorandum in Support of Debtors' Mtion to
Di sm ss.



Kincaid, 917 F. 2d 1162, 1166 (9th Cr. 1990) (citations omtted). See
also In re Swanson, 873 F.2d 1121, 1123 (8th Cir. 1989); In re

Lichstrahl, 750 F. 2d 1488, 1490 (11th Cir. 1985); Inre Graham 726

F.2d 1268, 1270-73 (8th Gr. 1984); Matter of Goff, 706 F. 2d 574, 580

(5th Cir. 1983). While the Seventh Circuit has not specifically

addressed this i ssue, the Seventh Grcuit didnote, inlnre Perkins,

902 F. 2d 1254 (7th Cir. 1990), that "[t] he | egi sl ative history of
8541(c)(2) indicates that Congress enacted the provisioninorder to
exenpt spendthrift trusts fromthe debtor's estate.” 1d. at 1256 n.|.
Li kewi se, a nunmber of |ower courts have held that the phrase

"appl i cabl e nonbankruptcy | aw' refers only to state spendthrift trust

law. See, e.qg., InreSilldorff, 96 B.R 859, 863-64 (C.D. 1l1. 1989);
Inre Balay, 113 B. R 429, 436 (Bankr. ND. Ill. 1990). See alsolnre
Tomer, 117 B.R 391, 394 (Bankr. S.D. I1l. 1990) ;lnre W mrer, No.
89-82188 at p. 2 (Bankr. C.D. Ill. Sep. 12, 1990).

Debtors urge this Court toreject thempjority viewandto adopt

t he positiontaken by the Fourth Grcuit inlnre Moore, 907 F. 2d 1476

(4th Cir. 1990). InMore, the Fourth Circuit heldthat the phrase
"appl i cabl e nonbankruptcy law' isnot limtedto state spendthrift
trust law, and further held that "[b] ecause ERI SA cl early prevents
general creditors fromreaching a debtor's interest inreaching a
debtor's interest in [an] ERI SA-qualified trust, it constitutes
“appl i cabl e nonbankruptcy | aw under which restrictions onthe transfer
of pension interests may be enforced.” 1d. at 1480. The court
reasoned t hat had Congress i ntended for section 541(c)(2) toapply only

tostate spendthrift trusts, "theterm'spendthrift trust' woul d have
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appeared in the statute, rather than the phrase '"applicable
nonbankruptcy law.'" 1d. at 1478. Inreachingits conclusion, the
court expl ai ned:

I nadditionto beingfaithful tothe language of
both the Bankruptcy Code and ERISA, this
concl usi on furthers ERI SA" s br oader purpose of
ensuring uni formtreat ment of pension benefits
t hroughout the country. See Fort Halifax Packi ng
Co. v. Coyne, 482 U. S. 1, 15-17, 107 S. Ct. 2211,
2219-20, 96 L.Ed.2d 1 (1987). "ERI SA was
desi gned to ensure that substantive pension
benefits not be subject tothe vagaries of state
law.” PPGIndustries PensionPlanAv. Crews,
902 F.2d 1148 (4th Cir. 1990). CQur holding
ensures that the security of enpl oyee retirenent
benefits will not depend onthe particularities
of state spendthrift trust |[|aw. Were it
ot herwi se, a state that did not recognize
spendthrift trusts at all couldnullify the anti -
alienation provisions of ERISA--Aresult whichis
contrary to ERI SA's preenptive force. See 29
U S.C. 81144(a).

Id. at 1480.

Wil e the Court is mi ndful of the policy considerations underlying
the Fourth Circuit's decision in More, the Court agrees with the
maj ority viewthat Congress i ntended to excl ude fromthe bankrupt cy
estate only those trusts that are recogni zed under state |l awas true
spendthrift trusts. The Bankruptcy Code specifically provides that
pensi on benefits may be exenpted, 11 U. S. C. 8522(d) (10)(E), "clearly
i ndicating that they were i ntended and assunmed to be part of the

estate.” Inre G aham 726 F. 2d at 1272. Indeed, "if 8541(c)(2) were

construed t o exclude retirenent funds fromthe bankruptcy estate t hen
t he part of t he Code which provides alimtedfederal exenption for

t hese funds woul d be render ed nmeani ngl ess.” 1nre Swanson, 873 F. 2d at

1124. The Court refuses to construe the Bankruptcy Code i nthis manner
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and i nstead favors aninterpretationthat gives effect toall of the

provi si ons of the Code. See Darlingv. Bowen, 878 F. 2d 1069 (8th Cir.
1989); Geenv. CI1.R, 707 F.2d 404 (9th Cir. 1983) (court nmust strive

tointerpret | anguage i n one section of astatute consistently withthe
| anguage of other sections and the statute as a whole.)
Inaddition, thelegislative history to section 541(c)(2) suggests
t hat " Congress had sonething very specificinmndwithits facially
broad reference to ' applicabl e nonbankruptcy | aw as t he benchmark f or
assessing the enforceability of trust restraints on alienationin

bankruptcy." Matter of Goff, 706 F. 2d at 581.3% Specifically, the House

Report provides, in relevant part:

The Bill determ nes what is property of the
estate by asinplereferencetowhat interestsin
property t he debt or has at t he comencenent of

the case. This includes all interests ...
whet her or not transferabl e by the debtor . ...
The bill ... continues over [fromthe Act] the

exclusion fromproperty of the estate of the
debtor's interest inaspendthrift trusttothe
extent the trust is protected fromcreditors
under applicable State | aw.

SWhile the Fourth Circuit in More considered the statutory
| anguage of section 541(c)(2) unanbi guous and the legislative history
thus irrelevant, this Court finds that the reference to "applicable
nonbankruptcy law' in section 541(c)(2) "is not so unequivocal as to
preclude this court fromconsidering its legislative history to
determne if ERISA-qualified plans find an automatic safe harbor
under 8541(c)(2)." In re Balay, 113 B.R at 436. The Court in fact
feels conpelled to exam ne the |egislative history since, as noted
above, the inclusion of a federal exenption for pension benefits
rai ses i nmportant questions about the "plain neaning" of section
541(c)(2). See Horner v. Merit Systens Protection Bd., 815 F.2d 668
(Fed. Cir. 1987); Carlson v. C.I.R, 712 F.2d 1314 (9th Cir. 1983)
(legislative history nmust be consulted where statutory | anguage
anbi guous or rendered so by other inconsistent statutory |anguage).
See also Continental Can Co., Inc. v. Mellon, 825 F.2d 308 (Ilth Cir.
1987) (court may consult |egislative history when faced with various
suggested interpretations of a statute).
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H. R. Rep. No. 595, 95th Cong., I st Sess. 175-76 (1977), reprintedin

1978 U. S. Code Cong. & Adm n. News 6136 (enphasi s added). The Senate
Report simlarly explains that section 541(c)(2) "preserves

restrictions on atransfer of a spendthrift trust ... enforceable

[ under] nonbankruptcy law. " S. Rep. No. 989, 95th Cong., 2d Sess. 83,

reprintedin 1978 U. S. Code Cong. & Ad. News 5787, 5869 (enphasis
added). Therefore, it is clear that Congress i ntended to exclude from
t he bankruptcy estate only those trusts recogni zed by state | awas true
spendthrift trusts. Based onthis |egislative history andin view of

the i nclusi on of a federal exenption for pension and profit sharing
pl ans, the Court finds that ERI SA does not constitute "applicable
nonbankruptcy | aw' as that phrase is used in section 541(c)(2).

Accordingly, Dr. Kazi's plans constitute property of the estate unl ess
they qualify as spend-thrift trusts under Illinois |aw

B. Excl usi on of Plans and | RAs under Illinois Statutory Law

Debt ors al so contend t hat t he pensi on and profit sharing pl ans,
as wel |l as the | RAs, are excl uded fromt he bankruptcy estate by virtue
of Ill. Rev. State. ch. 110, T12-1006(c). That section provides:

Aretirement planthat is (i) intendedin good
faithtoqualify as aretirement plan under the
appl i cabl e provi sions of the I nternal Revenue
Code of 1986, as now or hereafter amended, or
(i1) a public enpl oyee pensi on pl an creat ed under

the Illinois Pension Code as now or hereafter
amended, is conclusively presunmed to be a
spendthrift trust under the law of Illinois.

I11. Rev. Stat. ch. 110, 712-1006(c) (enphasi s added). Retirenent plans
are defined toinclude pension and profit sharing plans, as well as

i ndi vidual retirement accounts. Seelll. Rev. Stat. ch. 110, q12-



1006(b)(1) &(3). Blunt, Ellis &Loewi and the Trustee argue that
par agraph 712-1006(c) is preenpted by ERISAand is thus void. The
court, however, finds it unnecessary toreach the ERI SA preenpti on
i ssue and holds instead that to the extent paragraph 12-1006(c)
excludes fromproperty of the estate aretirenent planthat is not a
true spendthrift trust, it frustrates the intent underlying section
541(c)(2) of the Bankruptcy Code, andis therefore invalid under the
Supremacy Cl ause of the United States Constitution.

It is afundanmental principlethat under the Supremacy Cl ause, *
"statelaws will beinvalidatedtothe extent they are i nconsi stent

with or contrary to federal laws.” Inre Summers, 108 B. R 200, 204

(Bankr. S.D. IIl. 1989). The Constitution expressly authorizes

Congress to establishuniformlaws "on the subject of bankruptcies
t hroughout the United States.” U.S. Const. art. 1, 88, cl. 4.

Therefore, any state law, or that frustrates "t he purposes and ful |

effect” of the bankruptcy laws isinvalid. Seelnre Wnmrer, 212 B.R

at 543 (citations omtted). See also Perez v. Canpbell, 402 U. S. 637,

92 S.Ct. 1704, 29 L.Ed.2d 233 (1971).

As di scussed above, the "Congressional i ntent behind Secti on

541(c) (2) of the Bankruptcy Code is quiteclear -- only traditiona

spendthrift trusts are to be excl uded fromt he bankruptcy estate.” |n

“The Supremacy Cl ause states, "This Constitution, and the | aws
of the United States which shall be made in pursuance thereof; and
all treaties made, or which shall be made, under the authority of the
United States, shall be the suprene |aw of the | and; and the judges
in every State shall be bound thereby, any thing in the Constitution
or laws of any State to the contrary notw thstanding."” U S. Const.
art. Vi, cl. 2.



re Wnmmer, 121 B. R at 543. Thelllinois|egislature, however, has
chosento defineall tax-qualifiedretirement plans as spendthrift
trusts, whether or not such plans have the attributes of a true

spendthrift trust.> As explained by the Court in In re Wnmer:

Il1linois has sought to nmake, by nmeans of a
concl usi ve presunption, a goose into a duck,
despite the fact that it does not wal k, sound or
| ook much |'i ke a duck. Thisis aclear m suse of
a conclusive presunption.... Alegislature my
not enpl oy concl usi ve presunptionstol egislate
afact whichis at odds with actualities. That
all ERISAqualified pension plans are spendthrift
trusts is not necessarily or universally true, as
attested by the nmyri ad of cases fi ndi ng pensi on
pl ans not to be excluded fromthe bankruptcy

est at e. There is but one reason for the
enactment of the lllinois statute. That isto
excl ude al | pension plans of Illinoisresidents

fromt he bankrupt cy estate, whet her or not t hose
pl ans are true spend-thrift trusts. Thisis a

SA true spendthrift trust is generally recognized as one
"created to provide a fund for the maintenance of another while
protecting the fund agai nst the intended beneficiary's inprovidence
or incapacity." Inre Silldorff, 96 B.R 864 (C.D. IIl. 1989)
(citations omtted). The Silldorff court further described the
characteristics of a spendthrift trust as foll ows:

To qualify as a spendthrift trust, the
beneficiary thereof nust show that he or she
cannot alienate his or her interest therein and
that he or she does not possess exclusive and
effective control over distribution or
term nation of the trust. |In re Dagnall, 78
B.R 531, 534 (Bankr. C.D. Ill. 1987). O
particular interest is the extent of the
dom ni on and control which the beneficiary
exerci ses over the plan's assets. In re
Peterson, 88 B.R 5, 7 (Bankr. D. Me. 1988)
(applylng [11inois Iamo In re Strehl ow, 84
B.R 241, 244 (Bankr. S.D. Fla. 1988) (applying
I1linois law). It is also accepted that the
settlor of the trust cannot establish the trust
for his or her own benefit.




bol d attenpt to underm ne Section 541(c) (2) of
t he Bankruptcy Code which cannot succeed.

Id. at p. 8-9 (citations omtted). The Court agrees. The use of a

concl usi ve presunption in paragraph 12-1006(c) clearly frustrates the

i ntent behind section 541(c) (2), and the Court accordingly finds that

section of the Illinois statute invalid under the Supremacy Cl ause.?®
The Court notes with interest another bankruptcy decision

uphol ding the validity of a NewYork statute sim | ar to paragraph 12-

1006(c). See ln re Kleist, 114 B.R. 366 (Bankr. N.D.N. Y. 1990).

However, in Kleist, the court expressed seri ous concerns withits
resul t:

The potential for abuse created by t he New Yor k
| egi sl ature' s use of a "concl usi ve presunption”
inthis context ... is further troubling. It
all ows debtorstoretainthe freedomto w t hdraw
their funds, while sinmultaneously insulating
t hose assets fromcreditors. The effect of this
di chot onmous t reat nent appears, unfortunately, to
subvert the policy wunderlying the state
spendthrift trust law, as well as the United
St at es Bankruptcy Code's intent. It is well-
established that non-bankruptcy law wll
initially determ ne the debtors'sinterest in
property, yet the question of what constitutes
property of the estate is a federal question.
Here, Congress has declared, through Code
8541(c)(2), that deference will be accordedto
t he respecti ve state creat ed boundari es defini ng
spendthrift trusts. NewYork has exercisedits
prerogative by "bootstrapping," that is,
statutorily placingcertainproperty under the
control of the debtor within the protection

®Nei t her the Trustee nor Blunt, Ellis & Loewi has made an
outright challenge to the constitutionality of Ill. Rev. Stat. ch.
110, 112-1006(c), and therefore, no certification was provided to the
Attorney General pursuant to 28 U . S.C. 82403(b). Additionally, the
parti es have the burden of ensuring conpliance with section 2403.
See Keal ey Pharmacy v. Walgreen Co., 761 F.2d 345, 350 n.8 (7th Cir.
1985).
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ordinarily providedonly to trusts possessing
traditional spendthrift qualities.

Id. at 369-70 (citations omtted). As stated by the court inlnre
W nmmer, "[i]t is essentially for thosereasons that this Court reaches

an opposite conclusion.”™ In re Wnmer at p. 11.

The Court also notes that two ot her bankruptcy courts in
Il11inois have upheld the validity of paragraph 12-1006(c). See
In re Balay, 113 B.R 429 (Bankr. N.D. Ill. 1990); ln re Bl ock,

No. 89-91230 (Bankr. C.D. Ill. Aug. 1, 1990).7 For the reasons stated
above, this Court respectfully disagrees with those deci sions.

C. Excl usi on of Plans and | RAs under Illinois Conmmon Law

Dr. Kazi's pension and profit sharing plans and t he | RAs nay al so
be excl uded fromt he bankruptcy estate if they qualify as spendthrift

trusts under Illinois conmmon | aw. However, it is clear, and i ndeed

‘I'n In re Balay, Judge Schwartz, in dicta, concluded that
par agraph 12-1006(c) is valid, stating as foll ows:

In sum paragraph 12-1006(c) of the Illinois
Act has adopted the trust attributes of ERISA
as its own in defining what constitutes a
spendthrift trust under Illinois law. Although
a trust's tax qualified status under
8401(a)(13) of the IRC only depends on its
anti-alienation provision, to deem such trusts
spendthrift is not an abrogation of the conmon
law of Illinois of spendthrift trusts. Rather,
the Court views the Illinois Act as an attenpt
by the legislature to create a very narrow
exception to Illinois spendthrift |aw
applicable only to retirenent plans that are
tax qualified. Furthernore, it is reasonable
to assunme that the Illinois |egislature was
fully aware of the judicial decisions voiding
various state exenption statutes on the basis
of ERISA's 81144(a) preenptive | anguage.

In re Balay, 113 B.R at 442-43.
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debt ors appear to concede, that the plans and I RAs do not constitute
spendthrift trusts under the common |aw of IIllinois.

Whil e lllinoisrecognizesthevalidity of spendthrift trusts, the
trust may not be self-settled (i.e., the settlor may not establishthe
trust for his own benefit), and "the beneficiary nmust not have any

control over or right toadistributionfromthetrust.” Inre Balay,

113 B.R at 437 (citationsontted). See alsolnre Perkins, 902 F. 2d

at 1257 n.1; Inre Silldorff, 96 B.R at 864; Inre Dagnall, 78 B. R.

531, 534 (Bankr. C.D. Ill. 1987). "[A] nunber of courts have hel d t hat
a sel f - enpl oyed prof essi onal or one who i s enpl oyed by a pr of essi onal
corporation who owmns amgjority stock interest inthe corporationwl|
be deened the settl or of the ERI SA-qualified planin which heis a
participant.” Inre Balay, 113 B.R at 437 (citinglnre Daniel, 771 F.

2d 1352 (9th Cir. 1985); Inre Lichstrahl, 750 F. 2d 1488; Matter of

Goff, 706 F. 2d 574). Inthe present case, it i s undisputedthat Dr.
Kazi is the sol e sharehol der and di rector of a professional corporation
known as Abdul W Kazi, MD., Ltd., andis a participant inthe pension
and profit sharing pl ans establ i shed by that corporation. Qearly, the
pl ans are sel f-settled, and for that reason alone, fail toqualify as
spendthrift trusts.

Additionally, Dr. Kazi's ability tocontrol the plans' assetsis
evi denced by the fact that he is the trustee of both plans, andis
further evi denced by the fact that he transferred $300, 000. 00 of pl an

funds to his personal account.® Wthregardtothe | RAs, the Court

8Dr. Kazi's transfer of funds to his personal account was the
subj ect of controversy in a motion to dismss filed by the U S.
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assunes that, aswith nost IRA'S, debtors can wi thdrawthe funds at any
time as long as they are willing to pay the current taxes plus a
penal ty on the wi thdrawn funds. 1In viewof the degree of control
debt ors may exerci se over the plans and I RAs, the Court can only
concl ude that neither satisfy the requirenents for a spendthrift trust.

1. Debtors' Exemptions under 1llinois Law

A. Exenmption for Retirenent Pl ans

Havi ng det erm ned t hat t he pensi on and profit sharing pl ans and
the | RAs are property of the bankruptcy estate, the Court nust next
deci de whet her debtors are entitledto clai mthose assets as exenpt.
Debt ors contend t hat t hey may exenpt bot h t he pl ans and | RAs pur suant
tolll. Rev. Stat. ch. 110, 112-1006(a), which provides in part as
foll ows:

A debtor's interest inor right, whether vested
or not, to the assets held in or to receive
pensi ons, annuities, benefits, distributions,
refunds of contributions, or ot her paynents under
a retirement plan is exenpt from judgnent,
attachment, execution, distress for rent, and
seizure for the satisfaction of debtsif the plan
(i) isintended in good faith to qualify as a
retirenment plan under applicabl e provi si ons of
the I nternal Revenue Code of 1986....

I1l. Rev. Stat. ch. 110, 712-1006(a).° Blunt, Ellis & Loewi andthe
Trust ee object, contending that the Illinois exenptionstatuteis

preenpt ed by ERI SA. Debtors, inresponse, clai mthat the objectionsto

Trustee, and is, as noted, relevant in determning Dr. Kazi's
"dom ni on and control"” over the plans' assets, but is otherw se
immaterial with regard to the issues now before this Court.

°As previously noted, "retirement plan" includes an individual
retirenment account. Ill. Rev. Stat. ch. 110, 12-1006(b)(3).
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exenptions were not tinmely filed and should therefore not be
consi der ed.

B. Tineli ness of Objections

Section 522(1) of the Bankruptcy Code provides:

The debtor shall filealist of property that the
debt or cl ai ms as exenpt under subsection (b) of
this section. If the debtor does not file such
alist, adependent of the debtor may fil e such
alist, or may claimproperty as exenpt from
property of the estate on behalf of the debtor.
Unl ess aparty ininterest objects, the property
clainmed as exenpt on such list is exenpt.

11 U. S. C. 8522(1)(enphasis added). Rul e 4003 sets forth the deadline
wi thin which objections nust be filed:

The trustee or any creditor nay fil e obj ecti ons
tothelist of property clai ned as exenpt w thin
30 days after the concl usion of the nmeeting of
creditors held pursuant to Rul e 2003(a) or the

filing of any amendnment to the list unless,
wi thinsuch period, further timeis granted by
t he Court.

Bankr upt cy Rul e 4003(b). Inthe present case, the neeting of creditors
pursuant to 11 U. S. C. 8341(a) was noticed for and held on April 24,
1990. Neither Blunt, Ellis & Loewi nor the Trustee filed tinely
obj ections to the exenptions cl ai ned by debtors, yet each party now
cont ends t hat t he obj ecti ons whi ch have been rai sed shoul d be heard and
determ ned by this Court. |n support of their position, Blunt Ellis &
Loewi and the Trustee offer the follow ng argunents.

First, inan attenpt to "extend" the deadline for objectingto
exenptions, the objecting parties contend that the 341 nmeeti ng of
creditors has not yet been concl uded, and therefore, that thetine

peri od i nposed by Bankruptcy Rul e 4003 has not yet startedto run. By
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separ at e order dat ed Novenber 21, 1990, this Court has al ready rul ed
that the neeting of creditors was infact concl uded on April 24, 1990,
and has deni ed t he Trustee' s request to reconvene that neeting. In
i ght of the Court'sruling, the parties' contention that the deadline
for objecting toexenptions has not yet startedtorunis obviously
wi thout merit.

Second, the Trustee and Blunt, Ellis & Loewi assert that debtors
have "l unped" t he pensi on pl an funds and profit sharing pl an funds

under the term”Pensi on Trusts," and t hat no separ at e exenpti on has
been cl ai med for the profit sharing plan. Apparently, the objecting
parties believe that they have no duty to obj ect to debtors’' exenption
inthe profit sharing planuntil that property has been specifically
cl ai ned as exenpt. However, the anount cl ai ned as exenpt ($430, 000. 00)
represents the total amount in both Dr. Kazi's pension and profit
sharing plans, and "it isinconceivable ... that either the capable
counsel for the Trustee or that of Blunt, Ellis &Loewi was i n any way
m slead [sic], especiallyinlight of the detail provided at t he 2004
hearing on these i ssues.” See Second Suppl ement to Debtors' Menorandum
in Support of Debtors' Mtion to Dism ss at p. 2.

Third, the objecting parties contend that debtors have cl ai ned a
"conditional" exenption by stating ontheir schedul es that the plans
and | RA' s are cl ai nred as exenpt "if said property is property of the
estate." See Debtors' Schedul e B-4 and Anmendnent to Schedul es and
Statenments. The parties then argue that the duty to object to

exenpti ons does not arise until the Court has made a det erm nati on t hat

the assets in question are property of the estate. The Court
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di sagrees. The cases cited by counsel for Blunt, Ellis &Loew wth
regardtothisissue are not directly on point, and nore i nportantly,
under Bankruptcy Rul e 4003, it was the duty of any interested party to
filetinmely objections todebtors' schedul ed exenptions regardl ess of
whet her such exenptions may or may not be characterized as
"conditional." Furthernore, the question of whether debtors nay exenpt
retirement plans fromthe bankruptcy estate al nost al ways requires a
t wo- st ep anal ysis (do the pl ans constitute property of the estate and
if so, may debtors clai mthemas exenpt) that is usually made once
obj ections to exenptions have been fil ed or aturnover acti on has been
commenced. Surely the Trustee and counsel for Blunt, Ellis &
Loewi are famliar with this analysis. Any argunent that the
obligation to object to exenptions has not arisen because of the
“condi tional | anguage” i n whichthe exenptionwas clainmedis, insum
unsupported by existing case | aw and wi thout nerit.

Fourth, Blunt, Ellis & Loewi and the Trustee contend that
obj ections which arenot tinely fil ed are not wai ved when debt ors have
actual notice of the objections prior tothe expiration of the deadline
set forthin Rule 4003(b). Blunt, Ellis & Loewi argues that inthe
present case, debtors were "repeatedly advi sed" that it objectedto
their intentionto claiman exenptioninthe pension and profit sharing
pl ans and | RA' S, and that a substantial portion of the Rule 2004
exam nation held April 13, 1990 was devoted to attacking the
"condi ti onal exenption" clai med by debtors inthe pension and profit
sharing pl ans. Whet her debtors had actual notice of the objections

within the time period prescribed by Rule 4003(b), however, is
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irrel evant. Absent unusual or extraordi nary circunstances not present

inthis case, "[0] bjections to exenptions nust be filed and nust be in

witing." 8Collier onBankruptcy 14003. 04 at 4003-11 (15th ed. 1990)

(enmphasi s added) .

Fifth, Blunt, Ellis & Loew contends that the objectionsit filed
on July 19, 1990, though untinely, shoul d nevert hel ess be consi der ed
sinceit didnot receive notice of the amendnent to debtors' |ist of
exenptions until July 11, 1990. As previously noted, debtors anmended
their schedul es on May 18, 1990 to add their IRAs to the |ist of
property cl ai ned as exenpt. In conjunctionw ththis argunment, Bl unt,
Ellis &Loew argues that the objectionsit filed are applicabletothe
pension and profit sharing pl an exenptions as wel |, even t hough t hose
exenptions were | i sted on debtors' original schedul es and notinely
obj ections were fil ed.

Rul e 1009 provides that "[t]he debtor shall give notice of

[ any] amendnent [to the schedules] to the trustee and to any

entity affected t hereby.” Bankr.R 1009(a) (enphasis added). Debtors

concede that Blunt, Ellis & Loewi was not given notice of the
amendnment, apparently because t hey did not consi der that creditor an
"affected entity.” Blunt, Ellis &Loewi, a maj or unsecured creditor
with aclai mof $180, 000. 00 (debtors' total unsecured cl ai ns equal
$231,850.00), isclearly anentity affected by debtors' claimto an
exenpti on worth approxi mat el y $25, 000. 00, and was therefore entitled to
noti ce of the amendnent fil ed by debtors on May 18, 1990. Seelnre
Wodson, 839 F. 2d 610, 615 (9th G r. 1988) (creditor hol di ng 90 percent

of the unsecured clains agai nst debtor was an "affected entity"

17



entitled to notice under Rul e 1009). Accordingly, the Court will
consi der belowthe nerits of the objectionsfiledby Blunt, Ellis &
Loewi on July 19, 1990, but only i nsofar as those objectionsrelateto
the IRAs. "[I]f the exenptions previously cl ai ned have been fi nali zed
by t he | ack of a successful objectionprior tothe anendnent, the new
obj ecti ons may go only to those exenpti ons af fected by t he anendnent
and may not reopen the propriety of all other exenptions clainmed." 8

Col lier on Bankruptcy Y4003. 04 at 4003-9 (15th ed. 1990). See alsoln

re Payton, 73 B.R 31, 33 (Bankr. WD. Tex. 1987); Matter of
Gullickson, 39 B.R 922, 923 (Bankr. WD. Ws. 1984).

Finally, the Trustee and Blunt, Ellis & Loewi contend that
par agraph 12-1006(a) i s invalidandthat debtors are therefore not
entitledtotheir clai med exenptions, despitethelack of any tinely
obj ections. More specifically, they argue that paragraph 12-1006(a) is
preenpted by ERI SA and thus, no state | aw exists on
whi ch debtors may base t heir exenpti ons. The objecting parties, in
effect, ask that the Court fully exam ne the nmerits of debtors’
exenptions when no ti nmely obj ecti ons have been filed. This the Court
wi || not do. Debtors need only establish agoodfaith statutory basis
for claimng their exenptions. For the reasons set forth bel ow, the
Court finds that debtors have done so in the present case.

Rul e 4003(b) expressly requires that objections to exenptions be
filed within thirty days after the conclusion of the neeting of
creditors or thefiling of any amendnent tothelist of exenptions.
Section 522(1) of the Bankruptcy Code and Rul e 4003 "cl early pl ace t he

burden on the creditor [or trustee] of taking tinely affirmative
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action." Inre Gossman, 80 B. R 311, 313 (Bankr. E.D. Pa. 1987).

Mor eover, under Bankruptcy Rul e 9006(b) (3), courts have no di scretion
to enlarge 4003(b)'s tinme limt unless the trustee or another
interested party requests an extensionwithinthe original thirty day
peri od. 1°

Relying on the strict time limtations established by Rul es
4003(b) and 9006(b) (3), a nunber of courts have heldthat failureto
timely object resultsinthe all owance of the exenptionas clainmedwth

no exam nation of the nmerits of the exenption. See, e.qg.. Inre

Bradl ow, 119 B.R 330, 331 (Bankr. S.D. Fla. 1990); Inre Lattinore, 81

B.R 18, 20 (Bankr. E.D. Mb. 1988); Inre Gossman, 80 B.R at 312-15.

Conversely, other courts have adopt ed t he position urged by t he Trust ee
and Blunt Ellis &Loewi, nanely, that an objectionis unnecessary if

t he cl ai ned exenptionisinvalidunder existinglaw See, e.q., Inre

Stutterheim 109 B.R 1010, 1012 (D. Kan. 1989) Inre Onmen, 74 B. R

697, 699 (Bankr. C.D. IIl. 1987); In re Bennett, 36 B.R 893, 895
(Bankr. WD. Ky. 1984). This approach, whichrequires courtstofully
exam ne the merits of the clai med exenption, is based onthe theory
t hat debtors should not be permtted to engage in "exenption by
decl aration.”™ As explained by the Bennett court:

VWhat we have chosen to call "exenption by

decl arati on" i s unacceptabl e for broader policy
reasons. The obvi ous result of such a rul e woul d

°Rul e 9006 provides in part that "[t]he court may enl arge the
time for taking action under Rules ... 4003(b) ... only to the extent
and under the conditions stated in those rules.” Bankr.R
9006(b)(3). Rule 4003(b), in turn, requires that any request for
extension of time to object to exenptions be made within the origina
thirty day period.
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be t o encourage a debtor's claimthat all of his
property is exenpt, leavingit to the bankruptcy
trustee and creditors to successful ly chal | enge
that claim We would revert to the | awof the
streets, with bare possession constituting not
nine, but ten, parts of the law, orderly
adm ni strati on of estates woul d be repl aced by
uncertainty and constant litigation if not
outright anarchy.

In re Bennett, 36 B.R at 893 (enphasis in original).

Thi s Court, however, finds that athird, m ddl e-ground approach
is the appropriate nethod for anal yzi ng obj ecti ons that are not tinely
filed. This approach does not require a full exam nation of the
cl ai med exenption, "but only a determ nati on of whether thereis a

good-faith statutory basisfor it.” Inre Peterson, No. 90-5016M at

p. 7(8th Cir. Dec. 10, 1990) (LEXI S, Genfed Library, U S. Appfile).
As explained by the Sixth Circuit:

The cl ear i nport of [ Rul e 4003(b)] and of section
522(1) is that objectionsto clainedexenptions
must be made within thirty days after the
creditors' nmeeting or any anendnent, or they are
wai ved. We do not mean by this to endorse
"exenption by decl arati on”; there nust be a good-
faith statutory basis for exenption....But where
the validity of an exenptionis uncertain under
existinglaw... the creditor cannot rest on his
rights in the face of Rule 4003(b).

Matt er of Denbs, 757 F.2d 777, 780 (6th G r. 1985) (citations omtted).

"[R]equiring a debtor to showa good-faith statutory basis for the
cl ai med exenption avoids the difficulties inherent in'exenption by
decl aration' and best effectuates the policies underlying rule

4003(b)." Inre Peterson, No. 90-5016MNat p. 7. dearly, toallowa

full -scal e anal ysis of the merits of a cl ai ned exenpti on where no

timely objections have been filed would render Rule 4003(b)
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nmeani ngl ess. Wil e the Court agrees that the strict tinelimtations
i nposed by Rul e 4003(b) shoul d not be appliedto provide debtors with
an undeserved wi ndfall, "[t] he dangers of 'exenpti on by decl arati on’

. are not significant enoughtowarrant permtting atrustee anot her
bite at the debtor's apple where the debtor has clainmed certain
property exenpt in good faith." |d.

Debt ors base t heir exenptions inthe pension and profit sharing
plans and IRAs onIll. Rev. Stat. ch. 110, Y12-1006(a), cited above.
The Trustee and Blunt, Ellis & Loewi each contend t hat paragraph 712-
1006(a) i s preenpted by ERI SA, and t hat debt ors accordi ngly have no
statutory basis for their claimedexenptions.* Amajority of courts
considering this issue have indeed held that any state statute

exenpting ERI SA-qualified retirenment plans is preenpted by ER SA.  See,

11'n di scussing whether the plans and | RAs constitute property
of the estate, debtors state:

Finally, it is inportant to note that we are
arguing only that under state | aw the
retirement plans and |I.R A.'s constitute
spendthrift trust[s] as specifically provided
in lllinois Revised Statute Chapter 110 f12-
1006 and not that the state exenption statute
is not pre-enpted by ERISA. The mpjority of
cases have held that ERI SA pre-exenpts the
application of state |aw exenpti on.

Menmor andum i n Support of Debtors' Mtion to Dism ss at pp. 5-6. The
meani ng of these statenments is not clear. The Court can only assune
t hat debtors do not concede that the Illinois exenption statute is
preenpted by ERISA, in light of their underlying argunent that the
sane statute entitles themto their clainmed exenptions. |ndeed,
debtors specifically state el sewhere that they have "clear grounds to
claimas exenpt the pension trust and IRAs. It is Blunt, Ellis &
Loewi who are maki ng the objection that has a questionable
position...." Mdtion to Strike or Deny Blunt Ellis & Loew 's

Obj ections to Debtors' Schedule B-4 at p. 4.
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e.q0., In re Alagna, 107 B.R 301 Bankr. D. Colo. 1989); In re

Flindall, 105 B. R 32 (Bankr. D. Ariz. 1989); Inre Gaines, 106 B. R

1008 (Bankr. WD. Mb. 1989); Inre Konet, 104 B. R. 799 (Bankr. W D.

Tex. 1989); Inre Wnmner at p. 7. The mpjority viewis based on the

| anguage of ERI SAitself and on t he Suprene Court's deci sion i n Mackey
v. Lani er Collections Agency and Service, 486 U. S. 825, 108 S. . 2182,

100 L. Ed.2d 836 (1988).

ERI SA provi des, inrel evant part, that "[e] xcept as providedin
subsection (b) of this section, the provisions of this subchapter and
subchapter 111 of this chapter shall supersede any
and all State |l aws i nsofar as they nay nowor hereafter rel ate to any
enpl oyee benefit plan...." 29 U S. C. 81144(a). |nMackey, the Suprene
Court addressed two questions: (1) whether a CGeorgia statute
prohi bi ti ng garni shrent of an i nterest i nan ERI SA pl an was pr eenpt ed
by ERI SA, and (2) whet her Georgi a' s general garni shnent st at ute was
preenpt ed by ERI SA. 1 n hol di ng t hat t he anti gar ni shrent provi si on was
preenpt ed and t hat t he general garni shnent statute was not, the Court
reiteratedits earlier ruling that alaw "rel ates to" an enpl oyee

benefit plan"if it has a connectionwithor referenceto such a plan.”

Mackey, 108 S.Ct. at 2185 (enphasisinoriginal)(citations onitted).
The Court further noted that "[o]n several occasions ... we have
reaffirmed this rule, concludingthat state |l aws whi ch nake ' ref erence

to' ERISA plans are laws that 'relate to' those plans...." |d.
(citations omtted).
The majority viewrelies, inlarge part, onthe broad | anguage of

Mackey cited above. There is an energing mnority view, however,
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const rui ng t he Mackey deci si on i n a nmuch narrower manner, and hol di ng
that state statutes exenpting ERISA-qualifiedretirenment plans are not

necessarily preenpted by ERI SA. See, e.qg., Inre Dyke, 119 B. R. 536

(S.D. Tex. 1990) (hol ding that Texas statute exenpting enpl oyee benefit
pl an was not preenpted by ERISA); Inre Vickers, 116 B. R 149 ( Bankr.

WD. M. 1990) (disagreeing with majority view and hol di ng t hat
preenpti on of M ssouri pensi on exenpti on statute would "nmodi fy and
i npai r" Bankruptcy Code provision del egatingto statestheright to

create their own bankruptcy exenptions); Inre Martinez, 107 B.R 378

(Bankr. S.D. Fla. 1989) (hol di ng that Fl ori da exenpti on stat ute not
preenpted since it does not attenpt to regul at e pensi on pl ans or change

under | yi ng purpose of ERISA); I nre Vol pe, 100 B. R 840 (Bankr. WD.

Tex. 1989), aff'd, 120 B.R 843 (W D. Tex. 1990) (hol di ng t hat Texas
exenption statute is not preenpted by ERI SAsince it does not purport
toregulate the terns and conditi ons of an enpl oyee benefit plan).
These cases suggest, at a mninmum that the | aw surroundi ng the
preenptionissueis not as well-settledas the Trustee and Blunt, Ellis
& Loewi contend. Furthernore, this Court has not yet made any deci si on
regardi ng t he questi on of whether thelllinois exenptionstatute for
retirement plansis or is not preenpted by ERISA. Gventhis fact, and
inlight of the divergent views regardi ng the preenpti on question, the
Court concl udes t hat debtors had a good faith statutory basis for their
cl ai med exenptions.

Inreachingthis decision, the Court feels conpelledto coment on
the failure of the Trustee to file tinely, witten objections to

debtors' exenptions. The Trustee has of fered no expl anation for his
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failuretodo so, and i ndeed, areviewof therecordindicates that no
reason exists.

It is elenmentary that one of the primary duties of a Chapter 7
trusteeistoreviewthe bankruptcy schedul es and exenption cl ai ns
filed by adebtor. It isalsothe duty of thetrusteeto protect the
i nterests of the unsecuredcreditors andto maximzedistributionto
those creditors. Debtors in the present case |listed as exenpt
$455, 000. 00 i n "pension trusts" and | RAs. | n viewof the substanti al
amount of noney i nvol ved and of the potential benefit to the bankruptcy
estate, surely the Trustee nust have known of the inportance of
ascertaining the validity of debtors' exenptions and if necessary,, of
filingtinely objections. Theresultinglosstocreditors is obvious.
In short, the Trustee's conduct inthis case denonstrates al ack of
diligence in the performance of his duties that is, at best,
i nexcusabl e, and that will not be tolerated in the future.

C. Objection to Exenption of |RAs

Blunt, Ellis &Loewi, as previously noted, didnot receive notice
of the amendnent to debtors' schedul es fil ed May 18, 1990, at which
time debtors added the | RAs to their cl ai ned exenptions. The Court
will therefore consider Blunt, Ellis &Loew 's objectionto exenptions
only to the extent that those objections relate to the | RAs.

Inshort, Blunt, Ellis &Loewi contends t hat because paragraph 12-
1006(a) i s preenpted by ERI SA, debt ors have no statutory basis for
claimng their I RAs as exenpt. This argument is wholly w thout merit.
Even assum ng arguendo t hat ERI SA preenpts paragraph 12-1006(a),
ERI SA' s preenption provision does not apply to |IRAs.
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ERI SA defi nes "enpl oyee pensi on benefit plan" and " pensi on pl an”
to nean "any plan, fund, or program which was heretofore or is
hereafter established or nai ntai ned by an enpl oyer or by an enpl oyee
organi zation...." 29 U S C 81002(2)(A). Inaddition, the regul ations
covering ERI SA provide, in part, as follows:

(d) Individual Retirement Accounts. For
pur poses of Title |l of the Act and this chapter,
the ternms "enpl oyee pensi on benefit plan" and
"pensi on pl an" shall not include an i ndi vi dual
retirement account described in section 408(a) of
the [Internal Revenue] Code, an individual
retirement annuity described in section 408(b) of
the Internal Revenue Code of 1954 ... and an
i ndi vidual retirement bond described in section
409 of the Code.. ..

29 C.F. R 82510.3-2(d)(1)(1990). Clearly, "[s]incean|RAis self-
settl ed and not nai ntai ned by an enpl oyer or an organi zation, I RAs are
sinply not the type of accounts that fall under the ERI SAl egi slation.”
Inre Laxson, 102 B. R 85, 89 (Bankr. N.D. Tex. 1989). Therefore,

ERI SA does not preenpt paragraph 12-1006(a) with respect to debtors’
| RAs. See also|Inre Chadwi ck, 113 B. R. 540 (Bankr. WD. M. 1990)

(trustee's objection to debtor's | RA exenption based on federal

preenption denied); Inre Martin, 102 B.R 639 (Bankr. N. D. 1989) (I RAs

out si de preenptive scope of ERISA). 12
Accordi ngly, for the reasons stated, the objections to exenptions

filed by the Trustee and Blunt, Ellis & Loewi are OVERRULED. Debt ors’

2While a different result mght be reached if the I RAs were
establ i shed or maintai ned by an enpl oyer or enpl oyee organi zation, In
re Bharucha, 115 B.R 671 (Bankr. D. Ariz. 1990), the IRAs in the
present case appear to have been established and mai ntai ned by the
debtors individually.
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nmotion to dism ss, construed as a notion for summary judgnment, is

GRANTED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: February 4, 1991
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