I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
ABDUL KAZI, M D. and )
SAM NA W KAZI, ) No. BK 90-30166
)
Debtor(s). )
)
STEPHEN R. CLARK, Trustee, ) Adv. No. 90-0164
)
Movant , )
)
V. )
)
ABDUL W KAZI, M D. and )
SAM NA W KAZ| , )
)
Debt or s/ Respondent s)
OPI NI ON

Blunt, Ellis & Loewi, an unsecured creditor in the instant
bankrupt cy proceeding, has filed a Motionto D squalify Attorneys for
Debtors. Briefly, the facts on which the notion is based are as
foll ows.

Debt ors Abdul W Kazi, M D. and Sam na W Kazi filed a joint
bankrupt cy petition under chapter 7 of t he Bankruptcy Code on February
28, 1990. Debtors |isted as exenpt $455, 000.00 i n certai n pensi on and
profit sharing pl ans and i ndi vi dual retirenment accounts ("I RAs").
Blunt, Ellis &Loew fil ed objectionstothose exenptions. Likew se,
on August 2, 1990, the chapter 7 Trustee fil ed a conpl ai nt for turnover
requesti ng, anong ot her things, that debtors be orderedto turn over
all funds heldinthe pension and profit sharing plans, as well as all
funds held in the IRAs. Debtors filed a notion to dism ss the

conpl aint, claimng that the funds i n questi on were not property of the



estate and further

claimng that evenif saidfunds didconstitute property of the estate,
debtors were entitled to exenpt those funds fromthe bankruptcy estat e.
For the reasons set forth in an opini on dated February 4, 1991, the
Court overrul ed the objections to exenptions filed by Blunt, Ellis &
Loew and granted debtors' nmotionto dismssthe Trustee's conpl aint.

Seelnre Kazi, 125 B. R 981 (Bankr. S.D. I'll. 1991). The Trustee and

Blunt, Ellis &Loew filedajoint notice of appeal on February 13,
1991. Debtors al so appeal ed. Both appeals are currently pendi ng
before the United States District Court.

Debt or s have been and currently are represented by the | awfirmof
Mat hi s, Marifian and Richter, Ltd. At thetinethe Trustee's conpl ai nt
for turnover and subsequent appeal were filed, the Trustee was
represented by Laura G- andy, who, at that time, was enpl oyed by the | aw
firmof Suel t haus and Kaplan. On April 15, 1991, Ms. Grandy j oi ned t he
firmof Mathis, Marifian and R chter, counsel for debtors. M. G andy
thenfiledanotiontowthdrawas counsel for the Trustee on the basis
t hat she had becone associated with the firmrepresenting debtors. The
nmotion to withdraw was granted by this Court on April 25, 1991.

Inits notiontodisqualify, Blunt, Ellis & Loewi contends t hat
Ms. Grandy "retain[s] confidential know edge t hat she obt ai ned i n her
capacity as counsel for the Trustee,"” and that "to permt the firmof
Mat his, Marifian & Richter to continueto act as attorneys for Debtors
woul d represent a direct violation of ... the Illinois Rules of
Prof essi onal Conduct." See Mbtionto Disqualify Attorneys for Debtors

at 1 5and 6. In response, debtors assert that in her capacity as
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counsel for the Trustee, Ms. Grandy represented the i nterests of the
Trustee, not Blunt, Ellis &Loew, and further, that she was not in a
posi tion adverse to Debtors and had no confidential informationthat
woul d disqualify the firmof Mathis, Mrifian and Richter from
continuingto represent debtors. Inaddition, debtors contend that the
firmof Mathis, Marifian and Richter has taken affirmati ve stepsto
isolate Ms. Grandy from any information concerning, or any
participationin, those matters concerningthe instant bankruptcy case
and rel ated adversary proceedi ng.

The United States District Court for the Southern District of

I1'1inois has adopted t he Code of Professional Responsibility of the

State of Illinois, as anended fromtine to tinme, pursuant to
Disciplinary Rule I V(B) of its Local Rules.® The lllinois Rul es of
Pr of essi onal Conduct replaced the Illinois Code of Professional

Responsibility, effective August 1, 1990.

Rule 1.6(a) of thelllinois Rules of Professional Conduct provides
that "a lawer shall not, during or after term nation of the
professional relationshipwiththe client, use or reveal a confidence
or secret of the client knownto the |l awer unless the client consents
after disclosure.” Rule 1.9 provides:

(a) A lawyer who has formerly represented a
client in a matter shall not thereafter:

(1) represent another personinthe same or a
substantially related matter in which that
person's interests are naterially adversetothe

lUnder Rule 101(C) of the Local Rules for the Bankruptcy Court
for the Southern District of Illinois, this Court has adopted and
i ncorporated the Local Rules of the District Court.
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i nterests of the forner cl i ent, unl ess the forner
client consents after disclosure; or

(2) wuse information relating to the
representationto the di sadvant age of the forner
client....

Finally, and nost inportantly, Rule 1.10 provides:

(b) When a | awyer becones associated with a
firm the firmmay not represent a personina
matter that the firmknows or reasonably shoul d
knowis the sane or substantiallyrelatedto a
matter inwhichthe newly associ ated | awyer, or
afirmwth whichthat | awer was associ at ed, had
previously represented aclient whose interests
are materially adverse to that person unl ess:

(1) the newly associated |awer has no
information protected by Rule 1.6 or Rule
1.9 that is material to the matter; or

(2) the newly associated | awer is screened
fromany participation in the matter.

(e) For purposes of Rule 1.10, Rule 1.11, and
Rule 1.12, alawer inafirmw || be deenedto
have been screened fromany participationina
matter if:

(1) the lawyer has been isolated from
confidences, secrets, and material know edge
concerning the matter;

(2) the lawyer has been isolated from all
contact withthe client or any agent, of ficer, or

enpl oyee of the client and any wi tness for or
agai nst the client;

(3) thelawer and the firmhave been precl uded
fromdiscussing the matter with each other; and

(4) the firmhas taken affirmative steps to
accomplish the foregoing.

In addition to the foregoing rules, the Seventh Circuit
enpl oys athree-part test i ndeterm ning whether anentirelawfirm

nmust be di squalified when one of the attorneys has switched fromone



sideto another. InU.S. v. Goot, 894 F.2d 231 (7th Cir. 1990), cert.

deni ed, 111 S. Ct. 45 (1990), the Seventh G rcuit explai ned that test as

foll ows:
First, does a "substantial rel ationship” exi st
bet ween the subject matter of the prior and
present representations? Second, if so, has the
pr esunpti on of shared confi dences with respect to
t he prior representation been rebutted? Third,
i f not, has the presunption of shared confi dences
with respect tothe present representation been
rebutted?

ld. at 235.

Inthe present case, debtors appear to concede the first point--
that i s, they do not di spute that a substantial rel ati onshi p exists
bet ween t he subj ect matter i nvolvedin Ms. Grandy' s representation of
the Trustee and that involved in Mathis, Marifian and Richter's
representation of debtors. Wthrespect tothe second point, "the
exi stence of a substantial relationshipgivesrisetoa presunption of

shared confi dences."” Schi esslev. Stephens, 717 F. 2d 417, 420 n. 2 (7th

Cir. 1983). Inother words, thereis apresunptionthat the attorney
whose change of enpl oynent created t he disqualificationissue was privy
t o confi dences and/ or secrets recei ved fromthe client duringthe prior
representation. While this presunption may be rebutted, "[t]he
evi dence presented ... nust 'clearly and effectively' denonstrate that
the attorney in question had no knowl edge of the information,
confidences and/or secrets related by the client in the prior
representation.” 1d. at 420 (citations omtted). Debtors have
present ed no evi dence what soever to rebut this presunption, other than

a vague and general allegationthat Ms. Grandy "had no confidenti al



i nformati on such as woul d di squalify the firmof Mathis, Marifian &
Richter, Ltd. fromcontinuing to serve as counsel for the Debtors."
See Debtors' Responseto Motionto Disqualify Attorneys for Debtors at
115. Clearly, debtors have failed to rebut the presunptionthat M.
Grandy received confidential information relayed by the Trustee.
| ndeed, given the fact that Ms. G andy was directly involved with and
responsi bl e for the representati on of the Trustee, the Court seriously
guesti ons whet her debtors could ever do so.

Regardi ng the third point--whether the presunption of shared
confidences with respect to the present representati on has been
rebutted--the Seventh Grcuit has heldthat "[a] very strict standard
of proof nmust be appliedtothe rebuttal of this presunption... and
any doubts as to t he exi stence of an asserted conflict nust be resol ved

infavor of disqualification.” U.S. v. Goot, 894 F.2d at 235 (citing

Lasalle Nat. Bank. v. County of Lake, 703 F. 2d 252, 257 (7th Cir.

1990)). "[T]he office under review can rebut the presunption by
subm tting 'objective and verifiable evidence,' which shows t hat
"specificinstitutional mechani sns' have sufficiently screenedthe
"infected' attorney." 1d. (citing Schiessle, 717 F.2d at 421 and
Lasalle Nat. Bank, 703 F.2d at 259).

In the present case, debtors' law firmcontends that it has
erected a "Chi nese wal | " between Ms. Grandy and t hose | awyers inthe
fi rmwho are handl i ng debt ors' case. nore specifically, Ms. Grandy
submtted an affidavit i n which she states that "Mathis, Marifian &
Richter Ltd. has taken special steps to keep this matter and all

docunents and files related to this case confidential." See



Affidavit of Laura K. Grandy at 17. However, no "objective and
verifiabl e evidence" (by way of testinony or ot herw se) was presented
to establish exactly what those neasures are. The Seventh Grcuit, as
well as Rule 1.10(e) of thelllinois Rules of Professional Conduct,
clearly require nore than a general allegationthat "special steps”
have been takento screenthe attorney i n question.? Wt hout specific
evi dence whi ch establ i shes that sufficient and effective screening
mechani sns have been enpl oyed to i solate Ms. Grandy fromparti ci pation
inthis case, the Court can only concl ude t hat such neasur es have not
been i npl emented, and that the lawfirmof Mathis, Marifian and R chter
must be disqualified as counsel for debtors.
Accordingly, IT IS ORDERED that the Mtion to Disqualify

Attorneys for Debtors is GRANTED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 11, 1991

2During oral argunment at the hearing on the notion to
di squal ify, counsel for debtors noted other neasures that had been
taken to screen Ms. Grandy from participation in this case. For
exanpl e, counsel stated that a nmenmo had been circul ated advising the
attorneys and staff that Ms. Grandy should not have access to any
docunments involving debtors' case. Counsel further stated that
debtors' case file is kept in the office of the attorney in charge of
this case, and not with other client files. Under the Seventh
Circuit's strict standard of proof, these statenents al one do not
constitute sufficient evidence that appropriate screening devices
have been i npl enent ed.



