I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 12
WESTON and THERESA KEEPPER, )
) No. BK 92-30003
)
Debt or (s) . )
OPI NI ON

Debt ors, West on Keepper and Ther esa Keepper, filed a petition on
January 3, 1992, seeking relief under chapter 12 of the Bankruptcy
Code. On February 5, 1992, FarmCredit Services of Southeastern
Il1linois, PCA("PCA") filedanotiontodismss debtors' case. The
rel evant facts are as follows:

PCA, a secured creditor with a clai minthe approxi mat e anount of
$80, 000. 00, hol ds a security interest i ndebtors' crops, machi nery and
i vestock. On Cctober 31, 1991, PCAfiled a conplaint for replevinin
state court torecover its collateral. That action was pendi ng and
schedul ed for trial on January 6, 1992 when debtors filed their
bankruptcy petition.! After PCAinitiated the replevin action and pri or
tofilingfor bankruptcy, debtors sol d and/or di sposed of their crops
wi t hout i nform ng PCA and used al | of the proceeds to pay unsecured and
junior liencreditors, indirect contravention of debtors' security
agreement with PCA.

PCA requests t hat debt ors' case be di sm ssed "for cause." More

'Debtors admit in their Menmorandum in Support of Denial of
Motion to Dism ss Chapter 12 Bankruptcy that the bankruptcy petition
was filed because of the inpending hearing on the conplaint for
replevin filed by PCA



speci fically, PCAcontends that debtors' actions (insellingthe crops
and subsequently filing for bankruptcy) evidence a |l ack of good faith
and that dism ssal is accordingly justified. Wile debtors admt that
t heir "conduct cannot be condoned," they argue that their actions were
not so severe as to warrant di sm ssal.? Debtors ask that they be gi ven
an opportunity to propose a pl an of reorgani zationthat woul d restore
to PCA the paynents rightfully due them under the security agreenent.
PCA did not cite any particul ar secti on of the Bankruptcy Code in

support of its notionto dism ss. However, the Court assunes froma
reviewof thelawand fromoral argunments that PCA s notionis brought
pursuant to sections 1208(c) and 1208(d). Those sections provide, in
part, as foll ows:

(c) Onrequest of apartyininterest, and after

notice and a hearing, the court may disnm ss a

case under this chapter for cause...

(d) Onrequest of apartyininterest, and after

notice and a hearing, the court may di snm ss a

case under this chapter or convert a case under

this chapter to a case under chapter 7 of this

title upon a showing that the debtor has

committed fraud in connection with the case.
11 U.S.C. 81208(c) & (d). The list of what constitutes "cause" in
section 1208(c) is not exhaustive, and the courts have held that filing

a chapter 12 petitionin "bad faith" constitutes cause for di sm ssal .

See, e.q9., Inre Gall oway Farns, 82 B.R 486, 489-90 (Bankr. S.D. | owa

2ln their Menmorandum in Support of Denial of Mtion to Dismss
Chapter 12 Bankruptcy, for exanple, debtors state that it was their
belief that PCA had an "understandi ng" with Trenton Cooperative
Equity Exchange that part of the crop proceeds woul d be used to pay
Trenton Cooperative for a 1991 operating |oan. No evidence of any
such agreenent or "understandi ng,"” however, was presented at the
hearing on PCA's notion to dism ss.
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1987) . Li kewi se, as debtors concede, the fraud that nust be
establ i shed for di smssal or conversion under section 1208(d) can occur
before or after the filing of the bankruptcy petition. Seelnre
Rei nbol d, 110 B. R 442, 444 (Bankr. D.S.D. 1990) (court finds debtor's
pre-petitionsaleof creditor's collateral could, by itself, warrant
conversion fromchapter 12 to chapter 7 under section 1208(d)).

The Court has careful ly revi ewed t hose cases di scussi ng di sm ssal
and conversion under sections 1208(c) and (d). Wile the Court
certainly does not condone debtors' conduct, and i n fact, has serious
concerns regardi ng debtors' actions, the Court believes that di sm ssal
isaharshremedy andis not warranted at thistinme. Inthose cases
t hat were actual |y di sm ssed or converted under section 1208, debtors
had engaged i n conduct nore egregi ous than what i s present here. That
conduct generally consisted of sone type of continuing scheme to
defraud creditors, and often i ncl uded a conbi nati on of the foll ow ng:
(1) multiplefilings of bankruptcy petitions; (2) transferring assets
with no considerationwhilestill tryingto maintaincontrol of those

assets; and (3) filing m sleadingor fal se schedules. See, e.g., Inre

Marshall, 108 B.R 195 (Bankr. CD. I1l. 1989); Inre Zurface, 95 B. R

527 (Bankr. S.D. Chio 1989); Inre Gall oway Farns, 82 B. R 486 (Bankr.

S.D. lowa 1987). That type of conduct is not present inthis case, and
the Court thereforew Il not grant dismi ssal at thistinme. However,
debtors wi || be required, and are hereby ordered, to propose a pl an of
reorgani zationin whichPCAis placedin as gooda positionasit was
prior tothe sale of thecollateral. Debtors are adnoni shed that if

t hey are unabl e t o propose such a plan, confirmationw |l |ikely be
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deni ed, and the Court will, at that time, consi der such additi onal
action as it deens appropriate.
Accordi ngly, for the reasons stated, thenotiontodismssfiled

by Farm Credit Services of Southeastern Illinois, PCA is DEN ED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: APRIL 2, 1992




