I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
JAMES M CHAEL KEI TH and )
) BK No. 91-51237

NI KI E JEAN- MARI E HOBBA KEI TH,
)
Debt or s.

OPI NI ON

Debt ors, James and N kie Keith, filedajoint petitionfor Chapter
7 bankruptcy rel i ef on Decenber 23, 1991, cl ai m ng as exenpt property
$15, 000 froma personal injury cause of action and al oss of consortium

claim both of which arose as aresult of Nikie's involvenent in an

aut onmobi | e accident. Under the lllinois personal property exenption
statute, 8 12-1001 of the lllinois Code of Gvil Procedure,! a debt or
may cl ai mas exenpt "[t] he debtor's right toreceive. . . a paynent,

not to exceed $7, 500 i n val ue, on account of personal bodily injury of
t he debt or or an i ndi vi dual of whomt he debt or was a dependent."” 111.
Rev. Stat. ch. 110, ¥ 12-1001(h)(4)(1991). Debtors contend that N ki e
may exenpt $7, 500 of any award she recei ves fromher personal injury
claimand that Janmes may |i kewi se exenpt $7,500 of any award he
recei ves fromhis | oss of consortiumclaim The trustee objectstothe
exenption for Janes, arguing that an award for | oss of consortiumis
not exenpt because it is not a paynent on account of personal bodily

injury and, therefore, the debtors areonly entitledto an exenptionin

H1l1inois has exercised its right under 8§ 522(b)(1) of the
Bankruptcy Code, 11 U S.C. 8 522(b)(1) (1991), tolimt an Illinois
debtor's choice of exenptions to those provided by state law. [I11.
Rev. Stat. ch. 110, ¥ 12-1201 (1991); In Re Rigdon, 133 B.R 460, 462
n.2 (Bankr. S.D. Il1. 1991).




the total amount of $7,500.
I'1linois recogni zes a spouse's right torecover for the |l oss of
consortiumhe or she suffers as aresult of personal injuriesincurred

by t he ot her spouse. Dini v. Naiditch, 20111.2d 406, 430, 170 N. E. 2d

881, 892-93 (1960). Consortiumincludes not only materi al services,
but al so t he conpani onshi p, happi ness and sexual intinmacy each spouse
provides for the other. Dini, 20 Ill.2d at 427, 170 N. E.2d at
Whet her an award for | oss of consorti umnay be exenpt under 8 12-
1001(h) (4) as a paynent on account of the personal bodily injury of
(1) the debtor, or (2) an individual of whom the debtor was a
dependent, are i ssues of first inpressioninlllinois. Neither the
II'linois Code of Civil Procedure nor Illinois case | aw defines or
i Ilum nat es t he neani ng of "personal bodily injury."” Thelegislative
hi story of 8§ 12-1001 al so provi des a dearth of i nformati on about the
statute. See S.B. 1247, 82d II]. Gen. Assem, 1981 Senat e Debates, Cct.
16, 1981, at 10; 1982 House Debates, June 17, 1982, at 605.
There are no reported cases in which a court has denied an
exenption for | oss of consortium Federal courts in at | east six
st at es have addressed thi s i ssue, and each has hel d t hat an award for
| oss of consortiumis exenpt under its state's respective personal

injury exenptionstatute. InRe Hartney, No. 690-01283, 1990 W. 250985

(N.D. Chio 1990); N edermayer v. Adel man, 90 B.R 146 (D. Md. 1988); In
Re Keyworth, 47 B. R. 966, 972-73 (D. Col 0. 1985); Matter of Young, 93

B.R 590 (Bankr. S.D. Ohio 1988); In
Re Starr, 101 B.R 274 (Bankr. E.D. Ckla. 1988); I n Re Loyd, 86 B. R
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663 (Bankr. WD. kla. 1988); I n Re Carl son, 40 B. R. 746 (Bankr. M nn.

1984); Matter of Lynn, 13 B.R 361 (Bankr. WD. Ws. 1981) (addressing

the federal exenption statute, 11 U . S.C. § 522(d)(11)(D)).

Three of the si x states, Maryl and, Col orado, and M nnesota, have
personal injury exenption statutes significantly different fromthe
Il1linois statute, so case authority fromthose states is not hel pful to
the i ssues at hand.? In the remaining three states, courts from
Okl ahoma and W sconsi n have addressed t he i ssue of whet her a debtor's
award for | oss of consortiumconstitutes a paynent on account of the
personal bodily injury of an individual of whomthe debtor was a
dependent, whil e the Ohi o federal courts have addressed the i ssue of
whet her a debtor's award for | oss of consortiumconstitutes a paynent
on account of the personal bodily injury of the debtor.

The federal courts in Okl ahoma hel d t hat a spouse's award for | oss
of consortiumis exenpt because it isthat spouse' sinterest inthe

ot her spouse's personal injury claim The Ckl ahoma exenption statute

2Unlike the Illinois statute, the statutes of these three states
do not refer to personal bodily injury, but instead use nore general
terms--"injuries to the person"” or "personal injuries"--such that

| oss of consortiumeasily falls within the purview of those statutes.
Maryl and exenpts "[n]joney payable in the event of sickness, accident,
injury, or death of any person, including conpensation for |oss of
future earnings.” M. Cs. & Jud. Proc. Code Ann. § 11-
504(b)(2)(1987); see Niedermayer, 90 B.R at 147. Col orado exenpts
"[t] he proceeds of any claimfor damages for personal injuries
suffered by any debtor except for obligations incurred for treatnment
of any kind for such injuries or collection of such damages." Col o.
Rev. Stat. 8§ 13-54102(1)(n)(1984); see Keyworth, 47 B.R at 972.

M nnesota exenpts "[r]ights of action for injuries to the person of

t he debtor or of a relative whether or not resulting in death."”

M nn. Stat. 8 550.37, subd.22 (1984); see Carlson, 40 B.R at 748.
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exenpts a debtor's "interest in" any cl ai mfor personal bodily injury.?3
The Okl ahoma courts observed that al oss of consorti umacti on derives
froma personal injury action, Loyd, 86 B. R at 664, and reasoned t hat
a speci al s recovery for | oss of consortiumis that specials "interest

in" the ot her spouse’'s clai mfor personal bodilyinjury soas to be

exenpt under the Okl ahoma statute. [d.; Starr, 101 B.R at 275-76.

The W sconsi n bankrupt cy court reached a sim | ar deci sioninLynn.
I n that case, the debtors, Wayne and Cat heri ne Lynn, cl ai ned as exenpt
under 8 522(d)(11) (D) of the Bankruptcy Code a paynent Cat heri ne
receivedinsettlenment of her | oss of consortiumclaim Lynn, 13 B. R
at 361. Catherine's clai mwas based on Wayne' s personal injury suit.
Section 522(d) (11) (D) exenpts "a paynent, not to exceed $7, 500, on
account of personal bodily injury, not including painandsuffering or
conpensati on for actual pecuniary | oss, of the debtor or an i ndivi dual
of whom the debtor is a dependent.” 11 U. S.C. 8 522(d)(11)(D)(1980).

The Lynn court determ ned that "under W sconsin | aw, an award
based on | oss of consortiumis 'on account of' the spouse's personal
bodily injury." Lynn, 13 B.R at 363 (quoting 11 U S.C. 8§
522(d)(11)(D)(1980)). The court thus heldthat "[a]n award for | oss of

30kl ahoma exenmpts "[s]uch person's interest in a claimfor

personal bodily injury . . . for a net anount not in excess of Fifty
Thousand Dol | ars ($50, 000. 00), but not including any claimfor
exenplary or punitive damages.” Ckla. Stat. tit. 31, 8

I (A)(21)(1978); see Starr, 101 B.R at 275; Loyd, 86 B.R at

664. In contrast, the Illinois statute is more limted in that

it does not exenpt every paynment received on account of bodily
injury. Rather, it only exenpts those paynents received on account
of the bodily injury of two types of individuals, nanely, the debtor
or an individual of whomthe debtor was a dependent.



consortiumbecause of a personal injury tothe spouseis apaynent 'on
account of personal bodilyinjury . . . of the debtor or an i ndi vi dual
of whomthe debtor is a dependent’' and therefore nay be exenpted
pursuant to 11 U. S.C. 8§ 522(d)(11)(D)." 1d. (quoting 11 U. S.C. §
522(d)(11) (D) (1980)).

The i ssue i nLynn was whet her the | oss of consorti umpaynent was
on account of the personal bodily injury of anindividual, Wayne, of
whomt he debt or, Cat heri ne, was a dependent. See id. Althoughthe
Lynn court di d not di scuss whet her Cat heri ne was a dependent of Wayne,
"dependent ™ i s defined under § 522 of t he Bankrupt cy Code as i ncl udi ng
a "spouse, whether or not actually dependent.™ 11 U.S.C. 8§
522(a)(1)(1980). Consequently, a spouse need not prove actual
dependency to conme under the federal exenption statute.

I1l1inois courts have observed that while a spouse's | oss of
consortiumclai mi s independent of the personal injury clai mon which
it is based, it is also derivative in that the spouse's | oss of
consortium results fromthe injuries incurred by the ot her spouse.

See Blagg v. Illinois F.WD. Truck & Equi pnrent Co., 143 111 .2d 188,

196- 201, 572 N. E. 2d 920, 924-926 (1991). Thus, as in the Wsconsin and
Okl ahoma deci si ons, a special s | oss of consorti ummay be sai d to be on
account of the personal bodily injury of the other spouse. For this
reason, the Court hol ds that a spouse's award for | oss of consortiumis
a paynment on account of the other special s personal bodily injury for
pur poses of 8§ 12-1001(h)(4).

The Illinois exenption statute, unlike the federal exenption

statute, does not provide adefinitionof "dependent" and consequently
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does not automatically characterize one spouse as a dependent of the
ot her spouse. As aresult, under Illinoislaw adebtor with al oss of
consortiumcl ai mmust showt hat he or she was a dependent of the ot her
i njured spouse inorder to claimthe exenption. |f the debtor proves
such dependency, then t he debtor may cl ai mas exenpt any award he or
she receives for aloss of consortiumclai muptothe $7,500 statutory
limt.

The remaining i ssue of whether a |oss of consortium award
constitutes a paynent on account of the personal bodily injury of the
debtor, i.e., whether the |l oss of consortiumis itself a personal
bodily i njury, was addressed by t he Chi o bankruptcy court inln Re
Young. ©Ohio has a statute simlar to Illinois" personal injury
exenption statute. Ohio exenpts "[a] paynent, not to exceed five
t housand dol | ars, on account of personal bodily injury, not including
pai n and suffering or conpensation for actual pecuniary | oss, of the
person or an i ndi vi dual for whomt he personis a dependent." Chi o Rev.
Code § 2329. 66(A) (12)(c)(1988); see Young, 93 B.R at 593-94. Relying
onthe principlethat acourt shouldIliberally construe exenptions in
favor of the debtor, theYoung court heldthat the debtor wi fe, who had
filedaclaimfor | oss of consortium had "suffered a personal bodily
injury within the neaning of the Ohio exenption statute" and,

t herefore, coul d exenpt $5,000 of the settlenment she received in

sati sfaction of her claim Young, 93 B. R at 595; see Hartney, 1990 W
250985, at *2.4

4Al t hough the Chio District Court in Hartney agreed with Young,
the Hartney court did not discuss the issue in any detail.
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The reasoni ng behi nd t he Young hol di ng i s exceedi ngly weak for
three reasons. First, theYoung court relied onthe prem se that,
under Chio |l aw, the essence of a specials claimfor | oss of consortium

isthe "' direct hurt'" that spouse has suffered as aresult of the

injuriesincurred by the ot her spouse. Young, 93 B.R at 594 (quoting
Cl ouston v. Renminger ddsnobile Cadillac, Inc., 22 Chio St. 2d 65, 72,

258 N. E. 2d 230, 234 (1970)). Whilethis is true, theYoung court did
not expl ai n howor why t he debtor's | oss of consortiuminjury can thus
be characterized as a personal bodily injury of the debtor.
Second, theYoung court enphasi zed t hat, pursuant to OChio | aw, one
spouse may recover for | oss of consortiumeven thoughtheinjurytothe
ot her spouse is not a physical injury. Id. (relying on Adkins v.
General Motors Corp., 556 F. Supp. 452, 458 (S.D. Chio 1983)). The type

of injury incurred by the other spouse, however, is not relevant to
whet her t he spouse cl ai m ng an exenpti on for | oss of consorti umhas
suf fered a personal bodily injury. Significantly, the Chio courts have
narrow y i nterpreted the Chi o personal injury exenption statute such

that it only exenpts those paynents conpensating bodily injury,

physi cal trauma or disability. Hartney, 1990 W. 250985, at *1-2.

Third, the court inYoung fail edto explainexactly why | oss of
consortiumis a personal bodilyinjury. As alludedtoearlier, itis

not hard to viewl oss of consortiumas aninjury or even a personal

injury. It is more difficult, however, to comprehend | oss of
consortiumas a personal bodily injury. Abodilyinjury "[g]enerally

refers only to[an] injury to the body, or to sickness or disease

contracted by theinjured as aresult of [the] injury," Black's Law
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Dictionary 175 (6th ed. 1990), or to any "[p] hysical pain, illness or
i mpai rment of physical condition," id. at 786. The Young court

defined | oss of consortiumas consi sting of "' society, services, sexual
rel ati ons and conj ugal affection which includes conpani onshi p, confort,
| ove and sol ace.' " Young, 93 B. R at 594 (quoting Cl ouston, 22 Chio
St. 2d at 66, 258 N. E. 2d at 231). Even theYoung court di d not defi ne
| oss of consortiumin such away that it enconpasses a bodily injury.
The court at no poi nt expl ai ned this essential problem a probl emwhich
isparticularly acuteinlight of the Chio courts' historically narrow
interpretation of the Chio personal injury exenptionstatute. It is
i nconsistent tointerpret that statute narrowy inthe context of the
person directly injured, but broadly in the context of the person
claimng the | oss of consortium

For t hese reasons, the Court chooses not to followthe reasoning
or holding in Young. Instead, this Court holds that an award for a
debtor' s | oss of consortiumis not a paynent on account of the personal
bodi ly i njury of the debtor under § 121001(h)(4). No doubt the spouse
who has suffered the | oss of consortiumhas incurred aninjury, even a
severe and devastating i njury. Neverthel ess, absent some convi nci ng
authority tothe contrary, the Court is not persuaded t hat | oss of
consortiumconstitutes a bodily injury as required by the statute.

It istruethat "[e] xenptions are to be broadly construedin favor

of the debtor." InRe Terry, 41 B.R 508, 509 (Bankr. N.D. Il1. 1984).

A court, however, cannot so broadly construe an exenption as to i gnore
or defeat the actual and specific | anguage of the statute.

Based on this Court's hol di ng, any recovery Janes recei ves for his
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| oss of consortiumclaimis not exenpt, under 8§ 121001(h)(4), as a
payment on account of the personal bodily injury of Janes hinself, the
debtor. Neverthel ess, because Janes' award for his | oss of consortium
claimis a paynent on account of the personal bodily injury of an
i ndi vidual, Nikie, of whom the debtor, James, may have been a
dependent, Janmes' award for | oss of consorti umwoul d be exenpt if he
coul d showt hat he was a dependent of Ni kie. The debtors have not
argued t hat Janmes i s dependent on Ni ki e. Therefore, the Court will
hol d a further hearing at which tinethe debtors may present evi dence
regardi ng Janmes' dependency upon Nikie. Indecidingthisissue, the
Court will use the interpretation and definition of "dependent”

devel oped in In Re Rigdon, 133 B.R 460 (Bankr. S.D. 1l1. 1991).

For the foregoing reasons, the Court reserves ruling on the
trustee's objectiontothe exenptionuntil after the hearingonthe

dependency i ssue.

See written order entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: May 18, 1992




