IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

JOHN HANCOCK MUTUAL LI FE )
| NSURANCE COMPANY, g
Appel | ant, )
)
VS. ) CIlVIL NO. 87-4406
)
EDWARD ELMO KI NG and ) BK 87-40501 & BK 86-40335
JANE ANN KI NG, )
)
Def endant s. )

MEMORANDUM AND ORDER

FOREMAN, Chi ef Judge:

This matter is before the Court on appeal fromthe deci sion of the
bankruptcy court nmenorialized in its order of Novenber 12, 1987,
overruling appel | ant John Hancock Mutual Life I nsurance Conpany's
Motion to Dism ss and objections to Chapter Thirteen Pl an.

St andard of Review

The Seventh Circuit has held that the factual findings of a

bankruptcy judge are not to be reversed by a revi ewi ng court unl ess

they areclearly erroneous. InRe Martin, 698 P.2d 883,685 (7th Cir.

1983), Rul e 8013, Bankruptcy Rules. Afindingis "clearly erroneous”
when al t hough t here i s evi dence to support it, the review ng court on
theentire evidenceisleft withthe definite and firmconviction that

a m st ake has beencommtted. United States v. United States Gypsum

Co., 333 U.S. 364, 395, 68S.Ct. 525, 542 (1948). However, this Court
isnot restrictedtothe "clearly erroneous” standard in review ngthe
bankruptcy court's interpretations of | awand, therefore, may conduct

a de novo review




of thoseinterpretations. Mtter of Evanston Motor Co., Inc., 735 P.2d

1029, 1031 (7th Cir. 1984). Finally, the Court notes that Rule 61, P.
R Gv. p., as nade applicabl e t o bankrupt cy proceedi ngs by Rul e 9005,
Bankruptcy Rul es, states that noerror inany ruling or order done by
the court is ground for vacating, nodi fying, or ot herw se di sturbinga
j udgment or order, unl ess refusal totake such acti on appears tothe
[review ng] court inconsistent with substantial justice.
Di scussi on

The record reveal s that on June 23, 1986, the debtors filed a
petitionfor relief under Chapter 11 of t he Bankruptcy Code, 11 U. S. C
8 101 et seq. Thereafter, on March 4, 1987, the bankruptcy judge
lifted the automatic stay as to certain property of the debtors of
whi ch Hancock was nort gagee, on t he unopposed noti on of Hancock. On
March 22, 1987, the court bel owapproved t he debtors' notionto convert
t he Chapter 11 case to a Chapter 7, and on March 27, 1987, the debtors
filedtheir petitionunder thelatter chapter. Approxi nately one nonth
| ater, April 29, 1987, the debtors novedto voluntarily dism ss their
Chapter 7 petition and thereafter were granted | eave to dism ss and to
fileapetitionunder Chapter 13, which they subsequent!|y di d on August
11, 1987. Hancock failedtofileanmtiontolift stay inthe 13 case,
believingthelifting of stay inthe Chapter 11 proceedi ng conti nued
into the 13 case.

When t he debtors filed their first plan, Hancock noved t o di sm ss
the case pursuant to 11 U. S.C. 8§ 109(g)(2) andfiledits objectionsto
the plan. The bankruptcy judge, after a hearing on the nerits,

overrul ed the noti on and t he obj ecti ons but apparently did not confirm
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t he proposed plan at that tine. Infact, the Court has | earned from
t he bankruptcy clerk' s offi ce that an anended pl an has been fil ed si nce
thefiling of this appeal, soit woul d appear that the appeal as to the
planis premature. However, the Court will treat the matter as an
interlocutory appeal, allowit, and proceed to the nerits.

Appel | ants rai se several issues on appeal, but the only ones this
Court finds neritorious are the follow ng:

1. Whet her |ifting of the stay in the Chapter 11 case
shoul d preclude the debtors from including the
subj ect property in their Chapter 13 plan.

2. Whet her the filing of the Chapter 13 petitionw thin
180 days of the voluntary di sm ssal of the Chapter
7 case, and subsequent tothelifting of stay inthe
Chapter 11 violates 11 U.S.C. § 109(9g)(2).

3. Whet her the proposed Chapter 13 plan fails to neet
the "good faith" requirenment of 11 U.S.C. 8§ 1325

(a)(3).

4. Whet her the bankruptcy court erred in denying
Hancock' s objections to the Chapter 13 plan.

5. Whet her the bankruptcy court erred in denying
Hancock's notion to dism ss the Chapter 13 case.

6. Whet her the bankruptcy court erred in denying
Hancock's notion for reconsideration.

As a threshold matter the Court notes that both sides, especially
appel | ants, have done a woef ul | y i nadequat e j ob of briefingtheissues
raised inthis appeal. That fact notw th-standi ng, the Court has
researched the i ssues and now addresses the nerits of the appeal

Wthrespect towhether Iifting of the stay precludes i ncl udi ng
the af fected property i nthe Chapter 13 pl an, the Court concl udes it
does not. Neither party offered any authority for or agai nst the

proposition, but it is clear that a nere possessory interest inreal
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property is sufficient totrigger the automati c stay provisions of 11

U S C §362. Matter of DePoy, 29 B.R 471 (Bkrtcy. Ind. 1983), I n Re

48t h Street Steakhouse, Inc., 61 B.R 182 (Bkrtcy. S.D.N. Y. 1986), In

Re Ganmbogi, 20 B.R. 587 (Bkrtcy. R 1. 1982). The corollary of this
ruleis that a debtor nmust have a possessory interest inthe property
at thetime the caseis conmenced to be subject tothe protection of

the automatic stay. In Re Brigalk, 75 P. R 561 (Bkrtcy. D. Mnn. 1987).

Thus, if the debtor has a possessory interest inthe property at the
time of filing, it is properly included in the estate.

Her e, al t hough t he stay had been | ifted agai nst the property in
t he Chapter 11 proceedi ng, John Hancock had not obt ai ned j udi ci al
foreclosureonit at thetime the debtors converted to Chapter 7 or
| at er when t hey had refil ed under Chapter 13. Thus, whil e John Hancock
di d have an equitableinterest inthe debtors property, the debtors
still had legal title and, of course, possessory interest init.
Therefore, the debtors had sufficient
interest inthe propertytoproperlyincludeit intheir estate at the
time they filed for relief under Chapter 13.

The next issue appellants raiseis whether the filing of the
Chapter 13 petitionw thin 180 days of the voluntary di sm ssal of their
Chapter 7 case, and subsequent to the lifting of the stay in the
Chapter 11 case, violated 11 U S.C. 8§ 109(g)(2), thus mandati ng
di sm ssal. The crucial issue hereiswhether thelifting of the stay
inthe Chapter 11 case continuedinto that proceeding' s conversioninto
t he Chapter 7 case. That issue had one sentence devoted to it in

appellant's brief andis not evenlisted as anissue on appeal. For
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t hese reasons the Court does not reach the issue and finds that
applying theliteral wording of 11 U.S.C. 8 109(g)(2) to the facts
before it, mandates a conclusion that the statuteis inapplicableto
the facts of this case because nonotiontolift stay was filed by John
Hancock in debtors' Chapter 7 case.

As t o whet her t he debt ors proposed Chapter 13 planfails to neet
the "good faith" requirenment of 11 U.S. C. § 1325(a)(3), inasnuch as t he
bankr upt cy j udge found t hat debt ors proposed treat nent of John Hancock
was in good faith, this Court is obliged to apply the "clearly
erroneous” standard of review. Applyingthat standard, upon revi ew of
the entire evidence, the Court cannot conclude with definite and firm
conviction that a m stake was made. For this reason, the Court finds
this issue without nerit.

Appel l ant' s points of error as tothe bankruptcy court's error in
denying their objections tothe debtors' Chapter 13 pl an and whet her
that court erred in denying their notion to reconsider have been
render ed noot by t he bankruptcy judge's vacation of that part of his
order and t he fact that a newpl an has been proposed and a heari ng set
onit on May 16, 1988. Thus, this Court finds these points wi thout
merit, at this time, as well.

Fi nal I y, John Hancock urges that this Court reverse t he bankruptcy
court for denying their notion to dism ss the debtors' Chapter 13
petition. This argunent goes to the appellant's "good faith"
obj ecti ons previ ously di scussed, and for the sane reasons, the Court
finds that the bankruptcy judge's decision not to dism ss was not

clearly erroneous. The remai nder of appellant's points not



specifically addressed herein shall be deened rejected.

For t he foregoi ng reasons, the order of the bankruptcy court is,
in all things, AFFIRMED and this appeal is hereby DI SM SSED.

I T 1S SO ORDERED.

DATED: May 13, 1988

______ /s/ Janmes L. Foreman
CHI EF JUDGE



