I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 12
ROBERT G. BOW.BY and
ROSEMARY BOWLBY, No. BK 87-40511
Debt or (s),

JAMES Kl RCHNER, No. BK 87-40162

N N N N N N N N N N

Debt or (s).

VEMORANDUM AND ORDER

The Chapt er 12 cases under consi derati on present a conmon i ssue of
whet her t he debtors are entitled to a di scharge at the end of their
respective Chapter 12 pl an peri ods over the trustee's objection that
t he debtors have failed to pay all of their di sposabl eincone for the
benefit of unsecured creditors as required by their plans. In both
i nstances debtors have retai ned incone fromthe sal e of their 1989
crops in order to pay expenses for the 1990 crop year foll ow ng
conpletion of their Chapter 12 plans. Debtors contend that the
retai nedinconme constitutes income "necessary for the continuation,
preservation, and operation of the debtor's business" (11 U. S.C.
8§1225(b)(2)(B)) and so does not come within the definition of
di sposabl e incone that is to be submtted for paynent to unsecured
creditors.

Robert and Rosemary Bow by

Debt or s Robert and Rosenary Bowl by filed their third nodified plan



of reorgani zati on on Decenber 15, 1987, and t he pl an was confirnmed on
February 1, 1988. The confirmed plan specified that unsecured
creditors would be paid by means of three annual paynents
consi sting of the residue after paynent of adm ni strati ve expenses and
payments to secured creditors.” The Court's order confirmngthe plan
st at ed:

The Plan provides that all of the debtors

proj ect ed di sposabl e i ncone to be receivedinthe

t hree-year period, or such | onger period as the

Court may approve under 81222(c).... will be
applied to make paynents under the Pl an.

Par agraph 1V of the debtors' plan, entitled "Means of Execution of

Pl an, " provi ded:

Upon confirmation, debtors will proceed to

harvest their 1987 crops. Debtors shall retain

sufficient funds for their necessary |iving

expenses and for the planting and harvest of

their 1987 [sic--shoul d be 1988?] crop. Debtors'

pl an cont enpl at es no further borrow ngs by the

debtors. Debtors shall pay the trustee all of

their disposable income for distribution to

creditors.
I n an appendi x to their plan, the Bow bys provi ded a st at enent of
proj ected inconme and expenses for the first two years of their plan.
The figures used by t he Bowl bys showed t hat t hey woul d deduct proj ect ed
I'iving and crop expenses for 1988, as well as |iving and crop expenses
for the remai nder of 1987, fromtheir 1987 i ncome. The statenent
provi ded for payment of $4,709.11 to unsecured creditors in 1987 after

pl an paynments were made to secured creditors andto the trustee. For



t he year 1988, t he st at enent showed paynents t o unsecured creditors of
$20, 643. 76, wi th a bal ance of $101, 592 remmi ni ng after paynents to
secur ed and unsecured creditors and paynent of the trustee's fee. The
st at enment cont ai ned no projections for the year 1989. The Bow bys'
pl an provided that it was to continue until Decenber 29, 1989.

On February 6, 1990, the Bow bys filed a noti on for di schargein
bankrupt cy, asserting that they had made paynents to secured creditors
as providedintheir plan. They further stated that they had paid
unsecured credi tors approxi mately $16, 000 over the life of the pl an,
with the paynent of $1,000 in February 1988, $4, 350 i n Decenber 1989,
and $10, 739.28 in January 1990.

Janes Kirchner

Debtor Janmes Kirchner filed his third modified plan of
reorgani zati on on October 13, 1987, and the plan was confirmed on
Novenber 4, 1987. The confirned pl an stated t hat unsecured creditors
woul d be paid, inthree annual paynents, "the residue after the Chapter
12 trustee has pai d adm ni strative and secured cl ai ns as provi ded f or
in[the] plan.” As in the case of the Bow bys, the Court's order
confirmng the plan provided that all of the debtor's projected
di sposabl e i ncone to be receivedinthe three-year period, or | onger
peri od as approved by the Court, woul d be applied to mke paynents
under the plan.

Par agraph 1V, descri bi ng t he "Means and Executi on” of the debtor's



pl an, provided:

Upon confirmation of the plan, [the debtor]

intends to sell his 1986 crop. Fromthe sal e of

his 1986 crop and.. .| oans [fromJanes Kirchner,

Jr., and Vel ma Kirchner], he has sufficient funds

to plant and harvest his 1987 crops. G ven

debtor's conservative estimtes as to the

potential yieldof hiscrops, sufficient funds

shoul d be avai |l abl e t o nmake al | paynents under

the plan. Debtor shall thenremt to the Chapter

12 trustee for dispersal tothe creditors all

di sposabl e i ncone.

A statenent of projected incone and expenses appended to

Ki rchner' s pl an showed t hat he woul d deduct projected |iving and crop
expenses for 1988 fromhis 1987 i ncone. Kirchner cal cul ated t hat
unsecured credi tors woul d be pai d $10, 499. 13 i n 1987 after paynents to
secured creditors and to the trustee. The i ncone and expense st at enent
attached to t he pl an cont ai ned no proj ections for crop years 1988 and
1989. Kirchner's plan provided that it was to continue until January
10, 1990.

On January 25, 1990, Kirchner filed a notion for discharge in
bankr uptcy, which set forth his conpliancew th the terns of his plan.
Ki rchner stated that he had pai d unsecured credi tors not hi ng under the
pl an, "as there was nothing left after all adm ni strative expenses and
secured clainms, as provided for in the plan, had been paid."

The Chapter 12 trustee has fil ed an obj ection to both the Bow bys'

and Kirchner' s noti ons for di scharge, asserting that the debtors have

failedto pay all of the their disposableinconmetothetrustee for the



benefit of unsecured creditors. Wth regard to the Bow bys, the
trustee al | eges that they have retai ned excessi ve funds fromtheir 1989
crop proceeds to be used for 1990 |iving and crop expenses. The Farm
Credit Bank of St. Louis ("FarmCredit") hasfiled alike objection as
an unsecured creditor of the Bow bys.

Wthregardto Kirchner, the trustee all eges that Kirchner has prepaid
1990 crop expenses from1989 crop proceeds and t hat he retains equity
in 1989 stored grain and in a bank bal ance as of Decenber 31, 1989.

The Boat nen's Bank of Ziegler ("Bank"), an unsecured creditor of

Kirchner's, has filed a menorandum in support of the trustee's
obj ection, containingsinilar allegations of i ncone retained by the
debt or as of Decenber 1989. The Bank further states that Kirchner

purchased a pi ck-up truck in 1989 for t he approxi mate sumof $10, 000.

The Bank asserts that these suns of noney and property shoul d be used
to pay unsecured creditors pursuant to the plan.

At a conbi ned hearing on both objections to di scharge, debtor
Robert Bowl by testified that his cash flow analysis shows that
approxi mately $90,000 to $100,000 will be necessary to plant,
preserve, and harvest his 1990 crops. This figure includes no anounts
for the purchase or depreciation of equipment nor for limng his
ground. Bow by stated that he wi thhel d $100, 000 fromhi s 1989 crop
i ncome to be used for 1990 crop expenses and sent t he bal ance to t he

trustee. He estimated that an additi onal $28,000to $29,000w Il be



needed for |iving expenses for his famly, but stated that these
expenses wi || be taken out of advance paynents on gover nnent prograns
and out of proceeds fromthe sale of his 1990 wi nter wheat crop.

Bowl by testified further that he contacted two banks in his area
to i nquire about the possibility of obtainingan operating]!loan for
1990. In bothinstances, the bank officers told himthat they coul d
not make a direct loanto hi m"w thout a guarantee.” Bow by stated
t hat the Farnmers Honme Adm ni stration ("FHA") holds alien on his 1990
and future crops pursuant to his Chapter 12 plan. Bow by testified
t hat he has no unencunber ed assets besi des his crops and t hat hi s net
worth is "probably negative."

On cross-exam nati on, Bow by stated that his contact with the
banks had been by tel ephone and t hat he had provi ded no fi nanci al
statement nor had he offered a secondary security interest in his
crops. He had asked t he banks for a specific anmount of $100, 000 but
had not discussed a | esser ampunt.

Debt or Janmes Kirchner testifiedthat fromhis cash fl owanal ysi s
he estimates that he wi Il | need bet ween $100, 000 t o $110, 000 t o pl ant
and harvest his 1990 crops. He stated that he prepai d approxi mately
$59, 000 wort h of 1990 crop expenses in 1989 i n order to reduce his tax
liability for 1989 from$42, 000 to $6, 000. Thi s noney was obt ai ned by
means of a government | oan on t hr ee bi ns of beans stored on his farm

Ki rchner stated that he has since sold two of t he bins of beans and



that, after payi ng off the governnent | oan on t he beans, he shoul d have
$15, 000 equity in the beans to be used for next year's crops. He
further stated that he has $15, 000 i n a bank account, of whi ch $6, 000
is allocated for the paynent of taxes and $9,000 is to be used for 1990
Crop expenses.

Kirchner testifiedthat he contacted his |ocal bank and request ed
an operating | oan of $40, 000 but was tol d t hat he coul d not get a |l oan
at this time. The bank officer in question told
Ki rchner that he may qualify for such aloan after the bank's | oans are
reclassifiedinJuly. Kirchner stated that he has no ot her asset to
pl edge for a |l oan other than his crops.

Kirchner testified further that he purchased a pi ck-up truck with
hi s son i n February 1989 pursuant to an order signed by t he Court on
Mar ch 26, 1987. Thi s purchase was i ncl uded i n hi s Decenber 1989 report
tothetrustee. On cross-exam nation by the trustee, Kirchner stated
t hat he has 2,200 or 2,300 bushels of corn stored on his farm
Ki rchner's Decenber 1989 nonthly report showed t hat he had a bank
bal ance of $23,000 as of the end of Decenber.

I nargui ng that the Court shoul d grant their notions for di scharge
over the trustee's objection, debtors Bow by and Ki rchner cont end t hat
t he 1989 i ncone reserved by themfor 1990 crop expenses i s necessary
for the "continuation" of their farm ng operations in the year

foll owi ng conpl etion of their plans and, thus, does not constitute



"di sposabl e i ncone" to be paidto unsecuredcreditors. The trustee and
unsecured creditors, for their part, assert that section 1225(b)
requi res that di sposabl e incone "received" withinthe three year period
of the debtors' plans nust be paid to unsecured creditors upon
expi ration of the plans and shoul d not be retained to finance the
producti on of crops after the debtors have obtained their discharge.

Under 11 U.S.C. 81225(b)(1)(B), if the trustee or an all owed
unsecured creditor objects toconfirmation of a debtor's Chapter 12
pl an, the plan nmust provide that all of the debtor's projected
di sposabl e inconeto be receivedinthethree year, or | onger, period
of the planwi || be appliedto mke paynents under the plan. Section
1225(b) (2) defines "disposable income" as

i ncome whichis received by t he debt or and whi ch
is not reasonably necessary to be expended- -

(A) for the mai ntenance or support of the debtor
or a dependent of the debtor; or

(B) for the paynment of expenditures necessary
for the continuation, preservation, and operati on
of the debtor's business.
11 U.S.C. 81225(b)(2).
The i ssue of whet her a debtor seeki ng di scharge under Chapter 12
may use i ncome received in the |ast year of a Chapter 12 plan to
finance the next year's crop follow ng expirationof theplanis, to

this Court's knowl edge, a novel question. Chapter 12 pl ans confirned

since the enactnent of Chapter 12 in Novenber 1986 are only now



reachi ng conpl etion, and the Court i s unaware of any ot her case deal i ng
wi th the question of di sposableinconmeinthe context of anotionfor
di scharge under Chapter 12.

The court inlnre Coffman, 90 B. R. 878 (Bankr. WD. Tenn. 1988)

consi dered a sim | ar i ssue of whether i ncone received in one year of a
Chapter 12 plan could be "carried over"” to pay crop expenses for a
succeedi ng year of the plan. InCoffman, the debtor's annual report
for 1987 showed "net i ncone" of $10, 209. 33 fol | owi ng paynent of 1987
f ar mand househol d expenses and pl an paynents to secured creditors. No
portion of this "net income" was submitted to the trustee for
di sbursenent to unsecured creditors. Rather, the debtor usedthis
anount, as well as income i nherited during 1987, for planting and
mai nt ai ning his 1988 crop. As aresult, the debtor did not obtain an
operating loan for 1988 and that year's crop was unencunbered.
Whi | e t he debtor in Cof fman asserted that his 1987 "net i ncone"
di d not constitute di sposable incone inthat it was necessary for
producti on of his 1988 crops, the unsecured creditors argued that the
Code definition of di sposabl e i nconme should beinterpretedto nean all
proceeds fromt he sal e of crops produced in one year, | ess the cost of
production for that one crop year, | ess necessary |iving expenses and
t he pl an' s secured and adm ni strative paynents. Thus, the creditors
cont ended, each year's i ncone and expenses shoul d be cont ai ned to t hat

year and any carry-over inconme would be di sposable incone.



The Cof frman court di scussed, at sonme | ength, the purpose of
Chapter 12 and noted that the objective of the debtor's plan was
furtherance of his farm ng busi ness. The court rejected the creditors'
argunment that all income in excess of operating and debt service for a
particul ar crop year was di sposabl e i ncone, finding that this was
contrary to the plainlanguage of section 1225 whi ch "contenpl ates t he

use of excess i ncone for theconti nuation of the debtor's busi ness."

Cof fman, 90 B.R at 884 (enphasis in original).

The court concl uded t hat di sposabl e i ncone under Chapter 12 is
i ntended to be "income whichisinexcess of that reasonably required
f or mai nt enance and conti nuati on of a debtor's farm ng operation from
one year to the next." |1d. at 885 (enphasis in
original). This determ nation, the court stated, nust be nade on a
case by case, factual inquiry basis. The court enunerated various
factors to be considered in determ ning the reasonabl eness of the
debtor' s use of net incone during a plan year, includingthe sources of
t he debt or' s annual net i ncone and t he reasonabl eness and actual ity of
busi ness expenses for the year, whet her the debtor was abl e to obtain
current crop financi ng or nade any effort to do so, and whet her the
debt or reduced, mai ntai ned, or expanded his farm ng operati on duri ng
t he year in question. The Coffrman court, while m ndful that Chapter 12
debt ors "shoul d not accumul at e an unr easonabl y | arge reserve of funds

whi ch coul d be awi ndfall at thetinme of discharge[,]" observed t hat

10



"“[n] either shoul d t he debt ors be unreasonabl y hi ndered fromreachi ng
their reorgani zation goal." [|d. at 886.

The instant case is different fromCoffman in that the debtors
here seek to use i ncone generated during the Chapter 12 pl an to pay
expenses fol l owi ng their discharge. Inresolvingthe matter at issue,
t he Court nust be cogni zant of the concern expressed i nCof f man t hat
t he debtors nmay reap a wi ndfall at the expense of their unsecured
creditors if the di sposabl e inconme requirenent of the Code i s not
strictly enforced. The Court will, accordingly, conduct atwo-part
inquiry: first, does t he Code | anguage concer ni ng "di sposabl e i ncone”
all owthe debtorstoretainincone receivedduringtheir Chapter 12
pl ans t o pay crop expenses ari sing after expiration of their plans and,
i f so, what constitutes "reasonably necessary" expenses to be pai d out
of plan income before disbursement to unsecured creditors.

Section 1225(b) provides no exact formula for determ ning
conpl i ance wi th t he di sposabl e i ncone requi renent. This requirenent,
whi ch nust be net before a pl an may be confirned over objection by a
trustee or unsecured creditor, establishes arequired m ni rumpaynent
to unsecured creditors above the bare requirenent that unsecured
creditors receive at | east as nuch under a proposed pl an as t hey woul d

upon liquidation (11 U. S. C. 81225(a)(4)). Inre WIllingham 83 B. R

552 (S.D. I'll. 1988). Section 1225(b), |i ke section 1325(b) on whi ch

it was nodel ed, was i ntended to resol ve t he i ssue of whet her pl ans

11



proposi ng t o make only nom nal paynents to unsecured creditors net the
confirmation requi rement that a pl an be proposed in good faith (11
U S C 81225(a)(3)). ld. By adding the di sposabl e i ncome requirenent,
Congress made it clear that, if other confirmation requirenents were
met, the debtor's paynent of all di sposabl e i nconme during the plan

period was a sufficient paynent to unsecured creditors. See 5Collier

on Bankruptcy, 81225.04 (15th ed. 1989).

Section 1225(b) (1), which sets forth the di sposable incone
requi rement, and 81225(b) (2), whi ch defi nes di sposabl e i ncone, both
refer toinconme "received” inthe three year or | onger period of the
pl an. Cal cul ati on of incone received during the plan period is,
however, only one part of the fornula for determ ni ng di sposabl e
i ncome. Fromthis amount nust be deducted t he debtor's reasonabl e
l'i vi ng and busi ness expenses. The |l atter part of the di sposabl e i ncone
definitioncontainsnolimtationrestricting deductible expensesto
those incurred within a particul ar period of tinme. The statutory
| anguage, therefore, fails to support the contention that only a
current year's expenses nmay be considered in determ ningthe debtor's

di sposabl e i ncone. ! Cof f man; see alsolnre Janssen Charol ai s Ranch,

Inc., 73 B.R 125 (Bankr. D.Mont. 1987). Rat her than a tine

!Because Chapter 12 plans generally provide for annual paynents
to creditors coinciding with the farnmer's annual recei pt of incone,
the cal cul ati on of disposable income, and the corresponding
determ nation of "reasonably necessary" expenses, is |ikew se nade on
a yearly basis.

12



limtation, the statute provides a standard of reasonabl eness and
excepts fromdi sposabl e i ncone t hose anmount s necessary for the debtor's

mai nt enance and support and necessary for the "continuation,

preservation, and operation of the debtor's business.” 11 U. S.C.
8§1225(b)(2)(B) (enphasis added).

The specific reference in 81225(b)(2)(B) to expenses necessary for
t he "continuation" of the debtor's busi ness i ndicates that deductible
expenses need not berestrictedto those incurred duringthe period of
t he pl an. Thi s provi sion, which contenpl ates the use of planinconeto
sustai nthe debtor's farm ng operati on beyond a parti cul ar operating
year, isinkeepingwththe objective of Chapter 12to help farnmers
reorgani ze so that they may retain their | and and conti nue farm ng. ?
It cannot be seriously contended t hat Congress i ntended that a debtor's
farm ng operation continue duringthelife of the plan but not beyond
the period of the plan. G ving effect to the |anguage of
81225(b)(2)(B), therefore, requires the concl usion that i ncome received
during the |l ast year of the Chapter 12 plan may, if reasonably
necessary to continuation of the debtor's farm ng operation, be
retainedfor the paynent of expenses inthe year foll ow ng expiration

of the plan.

2"[ Chapter 12 was] designed to give famly farmers facing
bankruptcy a fighting chance to reorganize their debts and keep their
land.” H. R Conf. Rep. 958, 99th Cong., 2d Sess. 48; 132 Cong. Rec.
H 8999 (daily ed. Oct. 2, 1986); reprinted at Appx. Vol. 3 King,
Collier on Bankruptcy at XXII-5.

13



Havi ng reached t hi s concl usi on, the Court nust next consi der how
t he determ nati on of "reasonably necessary" expenses shoul d be nmade
and, as pertainstotheinstant case, what expenses are "reasonably
necessary" for continuation of the debtors' farm ng operations soasto
be except ed fromt he cal cul ati on of di sposabl e i ncone upon conpl eti on
of their Chapter 12 plans. As stated i nCoffnan, the determ nati on of
di sposabl e i nconme nmust be nade on a case by case, factual i nquiry basis
upon exam nation of thetotality of circunstances in each instance.
Thisinquiry will necessarily be somewhat subjective; however, the
operative guide is one of reasonabl eness, and the necessity of
parti cul ar expenses proposed by t he debt ors nust be anal yzed accordi ng
to this standard. Coff man.

The debt ors here seek to use i ncone generated during the |l ast year
of their plans to pay the entire cost of planting, maintaining, and
harvesti ng their next year's crop foll owi ng conpl eti on of their plans.
They assert that this is "reasonably necessary” for the continuation of
t heir farm ng operations, first, because they are unable to borrowthe
necessary funds fromanot her source and, second, because t hey woul d be
unabl e to afford |l arge i nterest paynents on such an operating | oan.
Bot h debtors testifiedthat their farm ng operati ons coul d not survive
financially if they hadto get alarge | oan for operati ng expenses and
then had a bad farm ng year. The debtors point out that during

pendency of their Chapter 12 pl ans, they used i ncone fromone year's

14



crop to pay the next year's crop expenses wi t hout objection fromthe
trustee or unsecured creditors. They argue, noreover, that they shoul d
not be required to borrownoney to continue farm ng after expiration of
t heir Chapter 12 pl ans any nore t han a Chapter 13 debtor com ng out of
bankrupt cy woul d be required to borrownoney to pay his next nonth's
expenses.

Bef ore taki ng up the debtors' argunents, the Court notes that it
i s the purpose of bankruptcy relief generally to give debtors a "fresh
start"--not to ensure their success i n postbankruptcy endeavors.
Specifically, Chapter 12 was designed to give farmers a "fighting
chance" to reorgani ze their debts, not tol eave Chapter 12 debtors in
an advant ageous position relative to other farmers. A Chapter 12
debtor, therefore, should not be all owed to profit fromthe experience,
but shoul d be placed on an equal footing with other farmers upon
successful conpletion of his plan.

Wi | e no provi sion of Chapter 12 requires a farmdebt or to borrow
money for crop production either during the termof his plan or
afterwards, the obtai nment of a yearly operating | oan secured by t hat
year's crop i s comon practice anong farnmers general ly. 2 Like ot her

persons i n busi ness, the farnmer nust often borrowt he capital necessary

%ln lieu of a single loan froma bank or governnental | ending
institution, the farmer may al so obtain credit from suppliers who
wish to sell himfuel, seed, fertilizer and chem cals necessary to
produce a crop.

15



to produce goods that will be sold to generate a profit, with the
i nterest costs being deducted fromthat profit as part of the farner's
over head expenses. Because the necessity and feasi bility of borrow ng
depend upon an i ndi vidual farner's cash fl owsituation, noper serule
may be stated as to whet her a farmer who has avail ed hi nsel f of Chapter
12 protection should berequiredto borrowthe funds to produce his
crop foll owi ng bankruptcy in order to neet the di sposabl e i ncone
requi rement of 81225(b)(1). This questionis, rather, part of the

"reasonabl y necessary"” inquiry to be determ ned based upon t he facts of

a particular case. See Coffnman.

The debtors' analogy to the Chapter 13 debtor is faulty and
unsupported by authority. Whil e they assert that no Chapter 13 debt or
woul d be required to borrow nmoney upon conpl eti on of his plan, the
debtors cite no authority for this assunption. Here, again, the
questionis one of "reasonabl e necessity," and t he Chapter 13 debt or
woul d be al lowed to retai nonly that i ncone reasonably necessary for
i vi ng and busi ness expenses, whil e being "required" to borrowany

amounts he wi shed to spend in excess of that. 11 U. S.C. 81325(b).*

“The uni que nature of farmng, with its yearly income and
expense cycle, makes the situation of the Chapter 12 debtor different
fromthe typical wage-earning Chapter 13 debtor. See 5 Collier on
Bankruptcy, 81225.04, at 1225-28. It has been suggested that,
because of this difference, the Chapter 12 debtor wishing to retain a
"reserve" fromhis income during one year to finance the subsequent
year's crop mght be allowed to do this providing he extend the
period of his Chapter 12 plan to ensure that unsecured creditors
receive the disposable income to which they would be entitled in the

16



The debtors' i ncone and expense projections intheinstant case
provi ded for theretentionof inconmeinthefirst year of their plans
t o pay crop expenses for t he succeedi ng year. Both of the debtors were
abl e touse incone fromtheir 1987 croptofundtheir plansinitially.?>
The debt ors t hen used 1988 crop i nconme to pay 1989 crop expenses with
no obj ection by the trustee or unsecured creditors that such anounts

constituted di sposabl e incone.® This failureto object duringthe first

absence of the reserve. See the exanple set forth in Collier's,
where the author notes: "Because of the reserve [to be used for the
next year's crop], the debtor is not fulfilling the net disposable

i ncome requirement [of 8§1225(b)(1)]." 1d., at 1225-28 to 1225-29.
The suggested solution would work only if the debtor's projections of
di sposabl e i ncome nade at the begi nning of the plan period proved to
be accurate. In the instant case, while Kirchner proposed to pay
unsecured creditors over $10,000 in the first year of his plan, he
actually paid them nothing during the entire plan, and a prol onged
paynment period would have made little difference.

Bowl by received a waiver of crop liens on his 1987 crop from
two creditors and granted a third creditor, FHA, a "rolling"” lien on
future crops so as to be able to use the 1987 crop inconme to fund his
plan. FHA is being paid through Bow by's Chapter 12 plan. Kirchner
was able to plant his 1987 crop by use of 1986 crop income and post-
petition loans fromhis relatives. The 1986 crop lien claimnts and
t he post-petition | enders were paid through his Chapter 12 plan, and
there is no lien on his 1990 crop. |In both cases, the debtors were
able to operate during the period of the plans with no further
borrow ngs.

The Cof fman case set forth a procedure by which the trustee
woul d review the debtor's financial statements at the end of each
year and recommend a specific anount for distribution to unsecured
creditors as disposable incone. |If the trustee and debtor were
unable to agree or if the unsecured creditors had an objection to the
anmount agreed upon, they could challenge the distribution or |ack
t hereof under 11 U. S.C. 81229(a)(1). See Matter of Schwartz, 85 B.R
829 (Bankr. S.D. lowa 1988).

17



two years of the plans, however, does not preclude the trustee and
unsecured creditors fromfiling such an objection at the expiration of
the debtors' plans. It isentirely consistent withthe objective of
Chapter 12to allowfor "primngthe punp” fromincone produced duri ng
t he debtors' plans, and the debtors' use of planinconmeinthefirst
two years of their plans to pay the succeedi ng year's crop expenses was
presunmabl y necessary to nake their plans work. It does not followt hat
t he debt ors nust continue this practice for the crop year foll ow ng
expiration of their plans, and the trustee's objection onthe grounds
of reasonabl e necessity is appropriate at this tine.

At hearing on the objections of the trustee and unsecured
creditors to the debtors' motions for discharge, debtor Bow by
testifiedthat he w t hhel d $100, 000 fromhi s 1989 i ncone bef or e sendi ng
t he bal ance to the trustee for plan paynents and paynents to unsecured
creditors. Kirchner Iikewisetestifiedthat he prepai d approxi mately
$59, 000 wort h of 1990 crop expenses out of 1989 i nconme and t hat he
retai ned $15, 000 worth of equity in a stored bean crop from1989, as
wel | as 2,200 to 2,300 bushel s of corn stored on his farm He further
stated t hat he had a bank bal ance of $23, 000 at the end of Decenber
1989. Kirchner submtted no ampunts to the trustee for paynent to
unsecured creditors.

The debtors contend that in addition to this showi ng that the

debtors wi t hhel d substantial ambunts of plan inconme in 1989, the
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trustee and unsecured creditors were obligated to prove that the
anounts wi t hheld from1989 i ncone were not reasonably necessary for
continuation of their farm ng operationin 1990. Having no direct
authority regardi ng the applicabl e burden of proof in a Chapter 12
di scharge hearing, the Court finds instructive the allocation of
bur dens of proof inthe context of objections to confirmation based on
failureto conply with the di sposabl e i ncone requi renent. The court in

Inre Fries, 68 B.R 676 (Bankr. E.D. Pa. 1986), a Chapter 13 case,

di scussed the principles involved in determ ning the correlative
bur dens of producti on and persuasion. The court found that once t he
obj ecting creditor has satisfied his initial burden of producing
sati sfactory evidence that the debtor is not applying all of his
di sposabl e incone to his plan, the ultimate burden of persuasionrests
wi th the debtor to showthat all di sposabl e inconeis beingsubmtted
towar d pl an paynents. TheFries court noted that assi gni ng t he burden
of persuasion to the debtor nakes policy sense because detailed
knowl edge of i ncome and expenses i s peculiarly withinthe debtor's
possessi on.

Intheinstant case the debtors, not thetrustee, wereinthe best
positionto of fer i ncome and expense proj ections for 1990 t o support
their claimthat they could not afford the i nterest paynents on an
operating |l oan to produce their 1990 crop. Wile the debtors testified

as to the dol |l ar anount they woul d need to pl ant and harvest their 1990

19



crop, they produced no evi dence to showt heir expected i nconmein 1990
or to showhowan operating | oan woul d affect their overall cash fl ow.
The debtors nerely proffered the self-serving statenents that their
farm ng operations woul d not surviveif they were forced to borrowfor
payment of production expenses and then had a bad farm ng year. The
Court is aware that the projection of farmincone is necessarily
t enuous because of the nany factors affecting both the price and yield
of the farnmer's crop. However, any anal ysis to determ ne whet her
retention of planinconeis reasonably necessary for production of next
year's crop would be inconplete wi thout information showi ng the
debt ors' expected i ncome for the com ng year and how t he cost of
borrowi ng woul d affect their net return.

The Court further finds insufficient the debtors' testinony
regarding their inability to obtain operating noney fromanot her source
to produce their 1990 crop. Debtor Bow by stated t hat he t el ephoned
two banks inthe areatoinquire about the possibility of aloan for
t he full anpunt of his projected expenses. He made no request for a
partial anmpunt and did not offer the banks a secondary security
interest in his crop to the extent its val ue

exceeded t he amount of the FHA' s | ien.” Bow by did not furnishthe

The Bow bys' Chapter 12 plan provided that the FHA woul d have a
lien on future crops in the anmpunt of $100,000. At trial, Bow by
stated that the FHA had a $120,000 lien on his 1990 crop. No
expl anati on has been made of the reason for this discrepancy. since
no evi dence was presented as to the projected value of Bow by's 1990
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banks with a financial statenment or visit the banks in person to
di scuss his situation. Wil e Bow by may i ndeed be unabl e t o obt ai n an
operating | oan in any anount because of the FHA' s first lienon his
crop, evidence of his feeble attenpt to obtain such a loan is
insufficient to sustain his burden of proof.

Debtor Kirchner testified that, despite the fact that his 1990
crop i s unencunbered by ot her |iens, the bank of fi cer he contacted
refused to | oan even part of the funds he woul d need for 1990 crop
expenses. Neither Kirchner nor Bow by st at ed whet her t hey had sought
toobtaincredit froma farmsupplier inthe business of sellingfuel,
seed, fertilizer and chemcals. It is not inmprobable that such a
supplier would bewi | lingto furnish suppliesto Kirchner onacredit
basis in exchange for a first lien on his 1990 crop.

Whil e the Court is cognizant that it isrequiringthe debtorsto
"prove a negative"--that they are unableto obtainfinancing at arate
t hat woul d be feasi bl e based on their cash fl owprojections for 1990- -
they are in the best position to showthat they have expl ored the
possi bility of producing their 1990 crop wi t hout the use of plan i ncome
acquired at the expense of their prepetitioncreditors. The debtors

must make this showing inorder toconply withthe di sposabl e i ncone

crop, it is unclear whether the debtor would have equity in his crop
beyond the value of the FHA's |lien. The Court notes that despite the
FHA's prior lien on Bow by's 1990 crop, a current year crop financer
may be entitled to a superior lien under Ill.Rev.Stat., ch. 26, 19-
312(2).
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requi renment of 81225(b) (1) that they submt all i ncome not "reasonably
necessary" totheir farm ng operations to unsecured creditors. The
Court finds that debtors Bowl by and Ki rchner have failed to sustain
t heir burden of proof inthis regard.® The Court, accordingly, sustains
t he obj ection of thetrustee and FarmCredit to the debtors' notions
for discharge under Chapter 12.°

| T1S ORDERED t hat t he obj ection to the debtors' notions for

di scharge fil ed by the Chapter 12 trustee and FarmCredit i s SUSTAI NED.

[ s/ Kenneth J. Meyvers
U. S. BANKRUPTCY JUDGE

ENTERED: May 11, 1990

8The Court places no credence in the testinony of the retired
banker called by the debtors as an "expert w tness" on their behalf.
M. Taake's opinion that "no bank in southern Illinois" would make a
| oan to the debtors was, |ike other evidence presented by the
debtors, conclusionary and w thout objective basis.

Because the issues raised in this case are novel, equity
conpel s that the debtors be given an additional opportunity to
denonstrate what portion of their inconme is "reasonably necessary” to
their farm ng operation. Debtors are cautioned, however, that such a
show ng nust present credible evidence on this issue. The debtors’
prior presentation |eaves the Court unconvinced that they nmade a
sincere effort to secure financing. Their efforts appear to be
nothing nmore than a feeble attenpt to bolster their case before the

Court. Let debtors be warned that the Court will not hesitate to
hol d that none of the accunul ated funds are "reasonably necessary”
shoul d the debtors continue their charade. The Clerk will schedule a

further hearing at the debtors' request and as the docket permts.
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