THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 12

ELVMER H. KLENKE,
No. BK 87-50656

N N’ N’ N

Debt or (s) .

VEMORANDUM AND ORDER

This matter is before the Court onthe Mdtionto D sm ss Chapter
12 Bankruptcy Petition of Federal Land Bank of St. Louis (hereinafter,
Land Bank) and the objection thereto of Debtor, Elnmer H. KIenke.

Debtor filed his voluntary Petition for Relief under Chapter 12
of t he Bankruptcy Code on Decenmber 16, 1987. On Decenber 18, 1987,
Land Bank filedits Motionto Di sm ss Debtor's Bankruptcy Petition on
t he basis that relief under Chapter 12islinmtedtofamly farners
pursuant to 11 U. S. C. 8109(f) and that Debtor, w th aggregate debts in
excess of $1, 500, 000.00 onthe date of filing, isnot afam |y farmer
wi thin the nmeaning of 11 U S. C. 8101(17). Land Bank's Mdtion to
D sm ss was acconpani ed by the affidavit of its officer attestingthat
Debt or owed Land Bank $2, 335,927.23 on the date of filing.

Al so on Decenber 18, 1987, the Court granted Land Bank' s Ener gency
Motion for Relief fromAutomatic Stay to all owa heari ng on Land Bank' s
Moti on for Summary Judgment on its Anmended Conpl ai nt to Forecl ose
Mort gage to proceed i n cause #85-CH- 165 inthe Circuit Court, Third
Judicial CGrcuit, Madi son County, Illinois. The determ nation of the
Motion for Summary Judgnent woul d resol ve the

amount of debt owed t o Land Bank by Debt or and, thus, deci de Debtor's



right toproceed as afamly farmer under title 11. The Court's order
l[ifting the stay was limted so that Land Bank was precluded from
enforcing its judgnent during the pendency of the bankruptcy case.

At the hearing onthe Motion for Summary Judgnment, both parties
appear ed and wer e represent ed by counsel. On Decenber 23, 1987, the
state court entered summary j udgnent i n favor of Land Bank and agai nst
Debt or i n the anpbunt of $2, 338, 986. 66 pl us costs and attorney's fees,
and ordered forecl osure and sale. On Decenber 31, 1987, Land Bank
filed its Notice of Entry of Judgnment with this Court.

Thi s Court heard Land Bank' s Motionto Dism ss on January 4, 1988,
at whi ch ti ne Land Bank appear ed by counsel and Debt or appeared pro se.
The Court took the matter under advi senent and grant ed Debtor | eave to
January 8, 1988 to obtai n counsel to submt a brief opposingthe Mtion
to Dismss. Debtor filed his brief pro se on January 7, 1988.

Chapter 12 of t he Bankrupt cy Code recogni zes "t he concept of the
fam |y farmas an econom c unit worthy of special protection.” Inre
Johnson, 73 B. R 107, 108 (Bankr. S.D. Chi o 1987). However, relief
under Chapter 12islimted by 11 U S.C. 8109(f) to"famly farnmers."”
That termis further definedin Section 101(7) of the Bankruptcy Code
whi ch expl ai ns i n consi derabl e detail what is neant by "famly farner."
For purposes of the instant case, 11 U. S.C. 8101(17)(A) defines a
"fam ly farnmer” as an i ndi vi dual engaged i n a farm ng operati on whose
aggregat e debts do not exceed $1, 500, 000. 00. The | anguage of this
sectionis clear and unanbi guous as to t he perm ssi bl e aggr egat e debt

ceilingtobeeligibleas adebtor under Chapter 12. [nre Johnson, 73

B.R at 108.



On its face, then, Debtor, with a judgnment agai nst him of
$2, 338, 986. 66 plus costs and attorney's fees, is not a famly

farmer within the neaning of Chapter 12. |If this judgnment is

res judicata with respect to Debtor's liability to Land Bank, t hen
Debtor's case nust be di sm ssed.

Black's Law Dictionary 1174 (5th ed. 1979)(citations

omtted) defines res judicata as the "[r]Jule that a final

j udgment rendered by a court of conpetent jurisdictionontheneritsis
conclusiveastotherights of the parties andtheir privies, and, as
tothem constitutes an absol ute bar to a subsequent acti on i nvol vi ng
t he sanme cl aim demand or cause of action.”™ The principle"is founded
upon t he general | y recogni zed public policy that there nust be sone end
tolitigationandthat when one appears incourt to present his case,
isfully heard, and t he contested i ssue is deci ded agai nst hi m he may

not later renewthe litigationinanother court.” Heiser v. Whodr uf f,

327 U.S. 726, 733 (1946)(citationomtted). Thus, because Debtor and
Land Bank have already fully litigated the question of Debtor's
liability to Land Bank i nthe state court, the state court's judgnent
is binding on this Court.

Debt or' s argunent s chal | engi ng t he anount of the judgnment,?! the
adm ssibility of Land Bank' s conput er evi dence and t he veracity of Land

Bank' s evi dence do not change this outcone. |f debtor, infact, raised

'Debt or argues that an offset against the debt to Land Bank of
approxi mately $350, 000. 00 was not taken into account in the state
court judgnent. However, even if this Court were to reduce the
j udgment by $350, 000.00, this would still fail to bring Debtor's debt
| oad bel ow t he $1, 500, 000. 00 aggregate debt |limt nandated by
§101(17) (A).



these issues inthe state court proceeding, his redress woul d have been
t hrough state court appeal. And, as to any i ssues whi ch Debtor fail ed
to raise, those issues are nonethel ess precl uded. It is well

established that a judgnent isresjudicataasto "all grounds for, or

defenses to, recovery that were previously availabletothe parti es,
regardl ess of whet her they were asserted or determinedinthe prior

proceeding." Kappv. Naturelle, Inc., 611 F.2d 703, 707 (8th Cir.

1979), quoting Brown v. Felsen, 442 U. S. 127, 131 (1979)(citation

omtted). See also, Heiser v. Whodruff, 327 U S. at 735.

Fi nal |y, Debtor argues that the granti ng ex parte of Land Bank's
Enmer gency Motion for Relief fromAutomatic Stay was i nproper because
t he Mbtion was based on the fal se affidavit of the bank's officer.
However, this argunent is untinely. The Order granting Land Bank's

Emer gency Motionwas afinal order. E.g., Matter of Boongarden, 780

F. 2d 657, 659-660 (7th Gr. 1985); Inre Kenble, 776 F. 2d 802, 805 (9th

Gr. 1985); Inre Anerican Mariner Industries, Inc., 734 F. 2d 426, 429
(9th Cir. 1984); Inre Regency Wods Apartnents, Ltd., 686 F. 2d 899,

901-902 (11th Cir. 1982). A party aggrieved by a final order is
requiredto appeal the order tothe district court, or otherw se nove
this Court to reconsider or vacate its order, withinten days of the
date that the order is entered. 28 U. S.C. 8158; Bankruptcy Rul es
8001(a), 8002. The Order herein was entered on December 18, 1987.
Debt or was duly served with a copy of the Order. Yet, debtor never
attempted to appeal the decision. Nor did he nove the Court to
reconsi der or vacateits Order. Thus, he cannot now, i n opposi ng Land

Bank's Mbtion to Dism ss, collaterally attack the granting of the

4



notion for relief from stay.

Accordingly, the Court finds that Debtor is not afamly farnmer
eligiblefor relief under Chapter 12 of t he Bankruptcy Code, and t he
Motion to Dismiss of Land Bank is GRANTED. ?

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: FEebruary 23, 1988

°The Court takes no position on the question of whether the
debtor would be entitled to relief under any other chapter of the
Bankrupt cy Code.



