I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
JAMES LOUI S KNAPP g Under Chapter 7
) No. BK 94-30813
Debtor(s). )
)
JOHN RI DDLE and )
THOMAS C. RICH ) Adv. No. 94-3114
)
Plaintiffs, )
)
VS. )
)
JAMES LOUI S KNAPP )
)
Def endant . )
OPI NI ON

John Ri ddl e (Ri ddl e) and hi s workers' conpensati on attorney,
Thomas C. Rich (R ch), have fil ed a two-count anmended conpl ai nt agai nst
debt or, Janes Loui s Knapp (Knapp or defendant), seeking a determ nati on
t hat Knapp's obligationto pay Ri ddl e' s workers' conpensati on award,
and certainattorney feesrelatedto that award, i s nondi schargeable in
Knapp's chapter 7 bankruptcy case as arising froma willful and
mal i cious injury to property. Defendant noves to dism ss the
conpl ai nt.

Count | of the conpl aint is brought by plaintiff Ri ddl e pursuant
to 8 523(a) (6) of the Bankruptcy Code whi ch excepts fromdi scharge any
debt "for willful and malicious injury by the debtor to another entity
or to the property of another entity."” 11 U. S.C. § 523(a)(6). In
Count |, Riddl e alleges that prior to bankruptcy, he was an enpl oyee of
Knapp, working at a |l unber conpany owned and oper at ed by Knapp, and

assigned tothe extra-hazardous duty of operating a power sawto cut



wood.! Riddl e was injuredinthe course and scope of his enpl oynent
when his | eft armwas severed by the power saw. That at the ti nme of

this injury, defendant was in willful violation of Illinois |aw
requiring himto either maintain workers' conpensati on i nsurance
coverage for his enpl oyees or to be adequately self-insured. Ri ddle
further alleges that Knapp, by failingtoinsure his enpl oyees, injured
Riddl e's property interest and statutory right to recei ve conpensati on
for his arminjury. Furthernore, Riddle alleges, this injury was
wi Il ful and malicious inthat Knapp knowi ngly and intentionally fail ed
to insure his enpl oyees and exposed t hemto fi nancial harminthe face
of foreseeabl e physical risk onthejobsite. R ddle contends that he
has obt ai ned an award i n a proceedi ng beforethe Illinois Industrial

Conmi ssi on of $10, 773 for tenporary total disability and an award of

$41, 879. 37 for unpai d nedical bills and statutory interest and that he
isentitledunder Illinoislawto an attorney fee award of $10, 530. 47,

representing twenty percent of these benefits totalling $52, 652. 37
which remain unpaid.? As a result, in Count I, Riddle seeks a
determ nation that all amounts due hi munder the Illinois workers'

conpensation statute (including attorney fees) are nondi schargeabl e i n
Knapp's bankruptcy case.

Count 11 of the conplaint is brought by attorney Rich alone. In

1 In Count |, Riddle alleges that the I ndustrial Comm ssion of
Il1linois, inaworker's conpensation proceedi ng brought by hi magai nst
Knapp, hel d Ri ddl e's duties at the | unber conpany -- cutting wood with
a power saw -- to be an extra-hazardous activity.

2 Rddlefailstoset forthin Count | the sectionof thelllinois
wor ker's conpensation statute which entitles himto an award of
attorney fees.



Count I, Richrepeats all of the all egations of Count | and seeks a
determ nation t hat defendant’'s obligationto pay R ch's attorney fees
arising out of R ddle's worker's conpensati on case i s nondi schar geabl e
i n bankruptcy.?3

Def endant rai ses atwo-fold argunent as to Count | of the anended
conplaint. He argues first that the count fails to state a cl ai mupon
whi ch rel i ef can be granted and shoul d be di sm ssed because Ri ddl e has
not pl ed facts which showthat defendant acted with malice. According
to defendant, Ri ddl e nust prove malicious intent by pleading that
def endant acted with, at the very | east, substantial certainty that his
conduct would injure plaintiff. Since, by defendant's reasoning,
Ri ddl e was not damaged by the failure to insure, but rather by an
i nterveni ng physical injury which was not substantially certainto
occur, defendant cannot be said to have commtted a malicious injury.
Next, def endant argues that R ddl e's prayer for attorney fees i n Count
| should be stricken. Inthis regard, defendant contends that the
wor ker' s conpensation statute giving rise to Riddle's claimfor
attorney fees requires a showi ng t hat def endant have an ability to pay
t he wor ker' s conpensati on award, yet refuseto pay it. Here, according
t o def endant, this showi ng has not been nade. Moreover, def endant
argues, since Ri ddl e does not have a state court judgnment awar di ng hi m

attorney fees, the Bankruptcy Court cannot nake a determ nati on t hat

3 Again, the statutory authority for an award of attorney feesis
absent.



the attorney fees are nondi schargeabl e.?

As to Count I, attorney Rich's clai mthat the attorney fees of
$10, 530. 47 descri bed above ar e nondi schar geabl e i n t he bankr upt cy case,
def endant repeats the argunents he nade with respect to t he attorney
f ees sought by Riddl e in Count I. He al so contends that di sm ssal of
Count |1 is warranted because Rich | acks standingto bringthis claim
since any judgnent for attorney fees will be enteredin favor of R ddle
rather than in favor of his attorney.

The Court turns first tothe question of whet her Count | states
a cl ai mupon whichrelief can be granted. The standard to be used by
the Court in determ ning the sufficiency of aconplaint isfirmy
established. Al well pleaded facts in the conpl ai nt nust be taken as

true, e.q., Triad Assocs.., Inc. v. Chicago Hous. Auth., 892 F. 2d 583,

586 (7th Cir. 1989), cert._denied, 498 U S. 845 (1990), and all

reasonabl e i nf erences must be drawn in favor of theplaintiff. E.Q.,

Dawson v. General Motors Corp., 977 F. 2d 369, 372 (7th Cir. 1992).
Addi tionally, "[t] he purpose of anmpbtionto disnmssistotest the
sufficiency of the conplaint, not to decidethe nerits. Thus, a notion
to dismss for failure to state a claimcan be granted only if it
appear s beyond doubt that the plaintiff could prove no set of facts

entitlinghimtorelief." Triad Assocs., Inc. v. Chi cago Hous. Auth.,

892 F. 2d at 586.

4 The Court takes judicial notice of the fact that plaintiffs have
filedanotionindefendant's bankruptcy case seekingrelief fromthe
automatic stay inorder to continuethe prosecution of the workers'
conpensation casein state court, includingthe prosecution of the
claimfor attorney fees and a cl ai mfor permanent partial disability.

4



Her e, defendant contends that Count | is inadequate because R ddl e
has failed to sufficiently plead the element of malice which is
necessary to state a cause of action under 11 U S. C. 8§
523(a)(6). Defendant urges the Court to adopt a definition of "malice"
whi ch requi res a show ng t hat def endant acted with, at a bare m ni mum
substantial certainty that his conduct would injure plaintiff.

The Courts of Appeal have | ong grappl ed wit h t he meani ng of t he
terms "willful” and "malicious" wthin the context of §
523(a) (6) of the Bankruptcy Code. Mich of the struggl e has cent ered on
t he degreetowhich anintent to harmor theinevitability of harmis

a conmponent of one or both words. See, e.g., MIIsv. Ellerbee(lnre

El | erbee), Nos. 93-6541, 93-69789, 1995 W. 28371, at *6 (Bankr. N.D.
Ga. Jan. 6, 1995). The Seventh G rcuit has recently defined the terns
"willful" and "malicious"” as used in 8§ 523(a)(6). |In Matter of

Thirtyacre, 36 F. 3d 697, 700 (7th Cir. 1994), the Court of Appeals

st at ed:

We gi ve effect tothe words of the statute by viewngtheir
pl ai n meani ng. ~Under 8§ 523(a)(6), of the Bankruptcy Code,

willful means deliberate or intentional . . . [and]
[ M alicious means i n consci ous di sregard of one's duties or
wi t hout just cause or excuse; it does not requireill-wll

or specific intent to do harm'

Id. (quoting Wheeler v. Laudani, 783 F. 2d 610, 615 (6th Cir. 1986)

(citationsomtted)). Inadoptingthis definitionof "nmalice," the
Court rejected a nore onerous standard requiring a show ng of specific

intent todo harm See Staqags v. Forrester (Inre Staggs), No. 1:94-

CV-220, 1995 W. 23994, at *4 (N.D. I nd. Jan. 19, 1995). Under the nore

| i beral construction announced in Thirtyacre, malice may be inplied.



Thus, a plaintiff "need not showthat the defendant acted with specific
ill will or evil notive, or that the act was specifically intendedto
cause unl awf ul consequences. Rather, the plaintiff need only showt hat
t he def endant acted intentionally and wi t hout just cause.” Custom

Cof fee Serv., Inc. v. Raguso (I n re Raguso), Nos. 94 A 01072, 94 B

10184, 1994 W. 744333, at *4 (Bankr. N.D. IIl. Dec. 21, 1994).
Def endant, however, urges onthis Court adefinition of "nmalice"

whi ch i ncl udes a requi renment that harmbe i nevitable or, at | east,

substantially certainto occur, as aresult of defendant's act. In

Matter of Scarlata, 979 F. 2d 521 (7th Cir. 1992), the Seventh Circui't

| et stand deci si ons of t he bankruptcy and district courts hol di ng t hat
a debtor did not act maliciously because his conduct would not
"automatically or necessarily" causeinjurytotheplaintiff. ld. at
526-528. However, the Court of Appeal s refusedto define "malice" in
Scarlata, termingit "adifficult questionof first inpression" and
finding that theissue was not squarely beforeit. 1d. The Court of
Appeal s gave | i ke treatnment to the i ssue of whether "malice" requires
t he sort of actions that woul d "autonmatically or necessarily"” harmthe
creditor, reasoningthat the appel | ant had not properly identified and
presented as error the district court's application of this standard.
Id. The Scarl ata di ssent advocated a construction of "malicious
injury”" as"aninjury inflictedinknow ng violationor disregard of
the rights of another, done wi thout just cause or excuse, whenthe
act or knewor shoul d have foreseenthat theinjury could occur.” 1d.
at 539 (Coffey, J., dissenting) (enphasis added). Subsequently, the
Seventh Circuit deci ded Matter of Thirtyacre, 36 F. 3d 697, adopting a
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i beral definitionof "malice" wi thout expressly determ ni ng whet her
"mal i ce" requires that the act "automatically or necessarily" cause
injury.

Here, plaintiff has all eged that the injury was foreseeabl e.
Additional ly, he has al |l eged that his duties at the | unber conpany were
extra-hazardous -- a description which appears to elevate the
i kel'i hood of injury above nere foreseeability. Inlight of the
Seventh Circuit's acceptance of an inplied malice standard in
Thirtyacre, and inthe absence of a cl ear pronouncenent fromthe Court
of Appeal s that a "malicious" act nust i nevitably or necessarily | ead
toinjury, the Court finds that plaintiff has stated a cl ai mfor relief
under 11 U.S.C. 8§ 523(a)(6).

Mor eover, it is clear that the application of 8 523(a)(6) shoul d

be circunstance specific rather than categorical. E.g., Inre Leahy,

170 B.R. 10, 14-15 (Bankr. D. Me. 1994). " [U pon exam nation of the
circunstances, acourt may deternminethat the failureto provide. . .

insurance inaparticular case was aw llful and maliciousinjury.

Id. (quoting Inre Mazander, 130 B. R. 534, 536-37 (Bankr. E. D. M.

1991) (enphasis added)). See also Matter of Bailey, 171 B. R 703, 706
n.3 (Bankr. N.D. Ga. 1994) ("facts may exi st in sone cases to find that
an enployer's failure to procure i nsurance creates a willful and
mal i ci ous i njury") (enphasis added). |In other words, "[w] het her an
actor behaved wilfully and naliciously is ultimtely a question of fact

reserved for thetrier of fact." Matter of Thirtyacre, 36 F. 3d at

700. Di sm ssal of Count | without a factual determ nation is

i nappropri ate.



The Court turns nowto the i ssue of attorney fees. In Count I,
Ri ddl e seeks a determi nation that attorney fees of $10, 530.47, to which
he claims entitlement as a penalty under Illinois’ wor ker s’
conpensation | aw, are nondi schargeable. In Count Il, attorney Ri ch
makes t he same cl ai mof nondi schargeability for these attorney fees on
hi s own behal f. Sincethe Court canreadily di spose of R ch's cause of
action under Count II, it will address Count Il first.

It appears that both Ri ddl e and Richrely on 820 | LCS 305/ 19(Q9)
in seeking an award of attorney fees.® This section of Illinois'
Wor kers' Conpensation Act, 820 ILCS 305/1 et seq., provides, in
pertinent part:

Except in the case of a clai magai nst the State of
II'linois, either party may present acertified copy of the
award of the Arbitrator, or acertified copy of the decision
of the Comm ssi on when t he sane has becone final, when no
proceedi ngs for review are pending, providing for the
payment of conpensation according to this Act, to the
Circuit Court of the county in which such acci dent occurred
or either of the parties are residents, whereupon t he court
shal | enter ajudgnent in accordance therewith. In acase
wher e t he enpl oyer refuses to pay conpensati on accordingto
such final award or such final decision upon which such
judgnment is entered the court shall inenteringjudgment
t hereon, tax as costs agai nst hi mt he reasonabl e costs and
attorney fees inthe arbitration proceedings and in the
court enteringthe judgnent for the personin whose favor
t he judgment i s entered, whi ch judgnent and costs taxed as
t herein provided shall, until and unl ess set asi de, have t he

5> As noted earlier, nostatutory citationis suppliedinthe first
anmended conplaint. Intheir original conplaint, plaintiffscitelll.
Rev. Stat. ch. 48, para. 138.19(g), nowcodified as 820 | LCS 305/ 19(q),
as the statutory basis for the award of attorney fees. However, the
Court questions Riddle's and Rich's assertion that the statute
mandat es, as a penalty for non-paynent of the workers' conpensati on
benefits, an attorney fee award of twenty percent of the unpaid
benefits. Both 820 ILCS 305/19(g) and Ill. Rev. Stat. ch. 48, para.
138.19(g) (1991), whose texts are identical, speak of taxing the
reasonabl e costs and attorney fees as a penalty for non-paynent.
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sane ef fect as though duly enteredinanactiondulytried
and determ ned by the court, and shall withlike effect, be
ent ered and docket ed.
820 I LCS 305/19(g) (enphasis added).
The Court nust give effect tothe clear | anguage of the statute.

E.g., Matter of Thirtyacre, 36 F. 3d at 700. It is apparent fromthe

face of 820 I LCS 305/19(g) that its purposeisto allowaninjured
enpl oyee, whose enpl oyer has refused to pay the award rendered inthe
adm ni strative proceedi ng, toreduce the anard to judgnment inthe state
court and t o obtai n conpensation for the additional court costs and
attorney fees he has been conpelled to i ncur duetothe enpl oyer's

refusal to pay the award. See, e.qg., Evans v. Corporate Servs., 565

N E. 2d 724, 728 (111. App. Ct. 1990); Franklin v. Wellco Co., 283 N E

2d 913, 915 (111. App. Ct. 1972), cert. denied, 411 U.S. 932 (1973).

Cearly, thejudgment to be entered, whichincludes thetaxed costs and
attorney fees, isinfavor of the workers' conpensation cl ai mant rat her
t han the attorney. See al so 820 I LCS 305/ 16a(1) (providingthat all
attorney fees for representati on of an enpl oyee are only recoverabl e
fromconpensation actually paid to the enployee). Accordingly,
attorney Richis not the proper party to assert a clai mfor attorney
fees pursuant to 820 ILCS 305/19(g), nor to challenge the
di schargeability of such fees inthe enployer's bankruptcy case. H's
claim set forth in Count Il of the amended conplaint, nust be
di sm ssed.

The only question remai ning i s whet her Ri ddl e has stated a claim
for relief as to the dischargeability of any attorney fees due him

under 820 I LCS 305/19(g). The Court will exam ne first defendant's



contentionthat Riddlefailstostate aclaimfor relief because his
claimfor attorney fees under 820 | LCS 305/ 19(g) has not yet been
reduced to judgnent.

Section 523(a) (6) contains norequirenent that the plaintiff have
a judgnent prior to bringing an action under this section. Eg., Inre
Moore, 53 B. R 259, 261 (Bankr. S.D. Chi o 1985). Rather, the section
speaks to t he di schargeability of "any debt."” 11 U S.C. 8§ 523(a)(6).
"Debt" i s defined by the Bankruptcy Code tonmean "liability on a
claim™ 11 U S.C § 101(12), and its meaning is, in fact,
"“coextensivewiththat of "claim as definedin 8§ 101(5).'" Inre
Dahl strom 129 B. R 240, 241 (Bankr. D. Utah 1991) (quoti ngJohnson v.
Hone St at e Bank, 501 U. S. 78, 84 n.5 (1991)). Subsection 101(5)(A),

the provisionrelevant tothis analysis, then defines "clain as a
"right to paynment, whet her or not suchright i s reducedto judgnent,
| i qui dat ed, unliqui dated, fixed, contingent, matured, unmatured,
di sput ed, undi sputed, | egal, equitable, secured, or unsecured. . . ."
11 U.S.C. 8101(5)(A) (enphasis added). Thus, "clainm and, by
inplication, "debt" are defi ned expansi vely by t he Bankrupt cy Code to
i nclude the broadest possible range of obligations of whatever

character against a debtor or its property. See, e.qd., In re

Dahl strom 129 B. R at 241-42. The statute clearly provides that a

debt need not be reduced to judgnent to be hel d nondi schar geabl e under

8§ 523(a)(6), and defendant's argunent to the contrary has no nerit.
Knapp argues next that the claimfor attorney fees shoul d be

stricken fromthe conpl ai nt because Ri ddl e has not sufficiently pled

facts show ng that Knapp is able to pay the workers' conpensati on
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award, yet refusestopayit. As pointedout earlier, R ddle has not
even pl ed t he secti on of the Wrkers' Conpensation Act givingriseto
his claimfor attorney fees. Nor has he pl ed sufficient el enents of
the statute for the Court to identify with absolute certainty the
statutory secti on under whi ch he proceeds. However, Ri ddl e does not
appear to ask the Bankruptcy Court to determ ne his entitlenent to
attorney fees under state |l aw. Rat her, he seeks only a determ nati on
that any amounts (including attorney fees) he is awarded under
I11inois" Workers' Conpensati on Act are nondi schar geabl e under 11
U S C §523(a)(6). Wiileit m ght be advisable for Ri ddl e to amend
Count | to set forth the basis of his clai mfor attorney fees under
state |l aw, he need not dosoinorder tostateaclaimfor relief asto
the dischargeability of the fees.

See Order entered this date.
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DATED

March 17,

1995
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