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MEMORANDUM AND ORDER

Gilbert, Chief Judge:

Before this Court is an apped by Marathon Oil Company (“Marathon™) of the Order by the
United States Bankruptcy Court for the Southern Didtrict of Illinoisin bankruptcy case no. 94-30477,
dated February 13, 1997. That decision denied Marathon’s claimsthat it had acquired title to property
owned by the debtors, Donald and Nancy Knoblett (" The Knobletts'"), through adverse possession and
granted the Knobletts motion for directed verdict at the close of Marathon's case in chief

The Knobletts filed a voluntary Chapter 12 bankruptcy petition and are currently operating as
debtorsin possession of land pursuant to their confirmed Chapter 12 plan. Marathon filed its four
count complaint to establish ownership of the land appropriately with the bankruptcy court under 28
U.S.C. 8 157 (1997). Likewise, the bankruptcy court's order was entered in a case or proceeding
referred to the bankruptcy judge under that same section. Thus, this Court has jurisdiction to hear this
appeal pursuant to 28 U.S.C. § 158 (1997).

The parties requested ora argument. However, because the facts and legd arguments of this

case are wdll-presented in the parties briefs, the Court finds that ord argument is unnecessary pursuant



to Bankruptcy Rule 8012.
|. Facts

The facts contained in the record are essentidly undisputed. Plaintiff, Marathon Oil Company,
brought suit to quiet title to a 7.09 acre tract of land located in Crawford County, Illinois. The disputed
property is landlocked without access from any common road. The nearest road is Route 33 that runs
aong the south side of a 20 acre tract of land containing a fenced-in gave pit that is undisputedly
owned by Marathon. The Marathon property lies directly south of the property in question. Onthe
north side of the disputed property is an impassable drainage ditch and, beyond that, is land that the
Knobletts have farmed for severd years. A neighbor owns land on the west Side of the disputed
property, and to the east lies more wetlands.

On September 26, 1947, the Ohio Oil Company acquired a 27.09 acre tract of land located in
Crawford County, Illinois, which included the smdler tract of land now in question.
Subsequently, the Ohio Oil Company merged with Marathon Oil Company. Since the date of the
acquisition, Marathon has controlled al direct access to the property, has maintained aroadway that
runs across the property, has periodically mowed portions of the disputed tract, has repaired a nearby
levee to protect the property, and has constructed and maintained a water pipeline and power lines that
run across the property. Marathon has also paid property taxes on the south 20 acres, and on an
undetermined parcd of land directly to the north of it, Snce 1947. Findly, Marathon produced various
plat books at tria that showed it, not the Knobletts, as the owner of the property in question.

The Knobletts dso lay claim to a portion of the tract purchased by Ohio Qil, and Marathon

does not dispute that the Knobl etts have the superior chain of title. Donad Knoblett testified that he

! Rule 8012 provides:
Ord argument shdl be alowed in al cases unless the didtrict judge or the judges of the
bankruptcy appellate pand unanimoudy determine after examination of the briefs and record, or
appendix to the brief, that oral argument is not needed.

Ord argument will not be dlowed if (1) the gpped isfrivolous, (2) the dispostive issues or set
of issues has been recently authoritatively decided; or (3) the facts and legd arguments are adequately
presented in the briefs and record and the decisional process would not be significantly aided by ora
argument.



purchased a 7.09 acre tract of land (the disputed property) in 1978, and that he and his predecessorsin
interest had paid red edtate taxes on it throughout the time that Marathon clams ownership. He further
testified that he entered the disputed property three or four times per year.

This dispute arose after Marathon began making improvements on the disputed property. In
June, 1996, Marathon drilled awater well 75 feet degp without objection from the Knobletts. But,
after noticing that Marathon began more construction on the disputed property in October 1996, Mr.
Knoblett posted "No Trespassing” signs on the land and removed the keys from Marathon's
congtruction equipment.

Subsequent to learning of the Knobletts claim to the property, Marathon initiated this action by
filing its complaint with the United States Bankruptcy Court for the Southern Didrict of Illinois.
Marathon aleged that it acted under color of title and openly possessed the disputed 7.09 acre tract
gncel1947. R. 1a 2. InCount I, Marathon clams ownership of the land through Illinois 20 year
adverse possession statute, 735 I1l. Comp. Stat. 5/13-101 (West 1996).2 1d. In Count Il, it dso
claims ownership of the land through Illinois 7 year adverse possession gtatute, 735 [1l. Comp. Stat.
5/13-109 (West 1996).% Id.

The Knobletts denied these alegations in their answer and asserted three affirmative defenses.
R.7a 1. Fird, the Knobletts aleged that since they listed the disputed property in their bankruptcy
schedule, Marathon should be bound by the Confirmed Chapter 12 plan. Second, the Knobletts

2 Section 13-101 provides:
No person shall commence an action for the recovery of lands, nor make an entry thereon,
unless within 20 years after the right to bring such action or make such entry first accrued, or
within 20 years after he, she or those from, by, or under whom he or she clams, have acquired
title or possession of the premises, except as provided in Section 13-102 through 13-122 of
thisAct.

3Section 13-109 provides:
Every person in the actua possession of lands or tenements, under claim and color of title,
made in good faith, and who for 7 successive years continuesin such possession, and aso,
during such time, pays dl taxes legally assessed on such lands or tenements, shal be held and
adjudged to be the legd owner of such lands or tenements, to the extent and according to the
purport of hisor her paper title. All persons holding under such possession, by purchase,
legacy or descent, before such 7 years have expired, and who continue such possession, and
continue to pay the taxes as above set forth so as to complete the possession and payment of
taxes for the term above st forth, are entitled to the benefit of this section.



argued that they had "a superior chain of title over Marathon Oil with respect to the property a issue
R.7 & 9. Findly, they argued that Marathon was not in exclusive possession of the land and therefore
did not meet the elements of adverse possession under either Section 13-101 or 13-109.

A hearing was held before Bankruptcy Judge Fines, who determined that Marathon failed to
prove al of the eements necessary to establish aclaim of adverse possession and granted the
Knobletts motion for directed verdict at the close of Marathon's evidence. R. 13 a 3. This appedl
followed.

II. Analysis

In abankruptcy apped, the bankruptcy court's findings of fact "shall not be set asde unless
clearly erroneous, and due regard shal be given to the opportunity of the bankruptcy court to judge the
credibility of thewitnesses.” Bankruptcy Rule 8013; see also In re Lloyd, 37 F.3d 271, 274 (7th Cir.
1994). "A finding is'clearly erroneous when athough there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and firm conviction thet a mistake has been
committed.” United States v. United Sates Gypsum Co., 333 U.S. 364, 395 (1967). Where
questions of law are concerned, however, the digtrict court will review the bankruptcy court's ruling de
novo. InreVoeker, 42 F.3d 1050, 1051 (7th Cir. 1994).

Appedllate review of orders from bankruptcy and digtrict courtsis governed by essentidly the
same legd standard. Thus, where the bankruptcy court directs a verdict pursuant to Bankruptcy Rule
7052, asin this case, the legal standard for review of Judgment on Partia Findingsin Fed. R. Civ. P.
52(c) isapplicable. Like Bankruptcy Rule 8013, Fed. R. Civ. P. 52 requires that the court's factual
determinations be reviewed under the clearly erroneous standard. FED. R. CIV. P.52(a) & (¢);
Zeige Distributing Company, Inc. v. All Kitchens, Inc., 63 F. 3d 609, 612 (7th Cir. 1995). This
Court may not re-judge the credibility of the witnesses, and may reverse only if, after reviewing the
record, it is left with the firm belief that the bankruptcy court made a mistake. Tyson v. Jones &

4It isimportant to note that Marathon does not dispute that the Knobletts have the superior chain of
title. After the Knobletts pleaded thisfact in their answer and affirmative defenses, Marathon did not
deny the fact.



Laughlin Seel Corp., 958 F.2d 756, 759- 60 (7th Cir. 1992); Zeige, 63 F.3d at 613. This Court
mugt affirm if the bankruptcy court's determingtion of the factsis plausible in light of the record in its
entirety. Id.

The question presented to this Court is not one of fact, but rather one regarding the application of
historica factsto exigting law. This equates to a mixed question of law and fact. For years, this circuit
has adhered to the notion that mixed questions should be given the same deference that questions of
fact receive. United Statesv. Baldwin, 60 F. 3d 363, 365 (7 th Cir. 1995). Thisisno longer proper
since the Supreme Court's decison in Ornelas v. United Sates, ---U.S. ----, 116 S. Ct. 1657
(1996), where the Court determined that reviewing courts must consider de novo the mixed question of
whether probable cause or reasonable suspicion exists to support awarrantless search under the
Fourth Amendment. Ornédlas, --- U.S. at ---- - ----- , 116 S. Ct. at 1662-63. The Supreme Court
explained its gpproach by dating that, “[t]he first part of the analyss involves only a determination of
higtorica facts, but the second is a mixed question of law and fact: ‘[ T]he hitorica facts are admitted
or established, the rule of law is undisputed, and the issue is whether the facts satisfy the [relevant]
gatutory [or condtitutional] standard, or to put it another way, whether the rule of law as gpplied to the
edablished factsisor isnot violated.”” Ornelas, --- U.S. at ---, 116 S.Ct. at 1663 (quoting Pulman-
Standard v. Swint, 456 U.S. 273, 289, n. 19, 102 S.Ct. 1781, 1791, n. 19 (1982)). Adopting this
notion and extending it beyond the Fourth Amendment, the Seventh Circuit stated that " Ornelas cannot
be limited, in a principled manner, to that Sngle areaof jurisdiction.” United Sates v. Alton Mills,
1997 WL 450074, *1 (7th Cir. Aug. 8, 1997). That court explained that the application of
adjudicative facts to alega standard " presents the same need for uniformity of meaning and consstency
of gpplication that the Supreme Court had encountered in Ornelas.” 1997 WL 450074, *2. The
Alton Mills Court cautioned, however, that "the findings of historica fact and the reasonable inferences
that the trier of fact draws from those findings are matters on which [the appdllate courts) owe
deference” 1d. Accordingly, this Court will apply a clearly erroneous standard to the determinations of
historicd fact and inferences drawn therefrom, but will gpply a de novo standard to mixed questions of
law and fact, including the Bankruptcy Court's application of those facts to the settled law.



The foregoing recitation of the factsis substantialy undisputed, and the Bankruptcy Court's
determination of those facts was obvioudy not violative of the clearly erroneous standard. Regarding
the gpplication of those facts to the law, the Bankruptcy Judge explicitly stated that his decison was
based primarily on "the uncontroverted testimony of the Debtor/Defendant Donad K. Knoblett that he
had personally been on the tract of land in question three or four times ayear since the date when he
originaly purchased the subject red estate” R. 13 a 3. Ultimatdly, the issue that must be decided by
this Court asks whether that conduct doneis sufficient to defeat aclaim of adverse possesson by
Marathon. Itis.

The law in lllinois regarding adverse possession is very well settled as the Supreme Court of
[llinois has ruled on the issue severd times. For adverse possession to be proved under either Satute, it
is essentid that five eements of possession exist concurrently for the satutory period. The adverse
possessor must possess the disputed land in a manner that is (1) continuous, (2) hogtile or adverse, (3)
actud, (4) open, notorious, and exclusve. . ., [and] (5) under claim of title incongstent with that of the
true owner.” Joiner v. Janssen, 85 I1l. 2d 74, 81, 421 N.E. 2d 170, 174 (1981). The seven year
dtatute requires, in addition to the previoudy listed five e ements, that the adverse possessor pay
property taxes on the disputed tract during the time of possesson. Whether these elements are met
remains a heavy burden on the plaintiff to demondrate. "Presumptions are in favor of the title owner,
and the burden of proof upon the adverse possessor requires that each €lement be proved by clear and
unequivoca evidence" Id. Hence, an adverse possessor has a steep hill to climb in order to establish
aprimafacie case under either the 20-year statute or the 7-year statute.

The bankruptcy judge in this case found that Marathon failed to establish that: 1) it wasin actua
possession of the disputed property; 2) its possession of the disputed property was adverse to the
interests of the Knobletts;, and 3) its possession of the disputed property was exclusive. Althoughiitis
true that any one of the foregoing findings would be fatal to an adverse possessor, this Court will review
each of those challenged determinations separately.

A. Actua Possession

Whether actua possession of property exists depends on the nature of the property in question



and the usesto which it isadaptable. Walter v. Jones, 15 I1l. 2d 220, 225, 154 N.E. 2d 250, 252-53
(1958). "The possession is not required to be more full than the character of the land admits™ Id. The
standard againgt which possession is tested requires sufficient acts by the adverse possessor that "will
indicate to persons residing in the immediate neighborhood who has the exclusive management and
contral of theland.” 1d. Without explanation, the bankruptcy judge found that Marathon lacked actua
pOssession.

Nether party to this action demongtrated acts of exclusive management and control of the
disputed property. However, it is gpparent from the record that Marathon exhibited many signs of
control. Marathon presented evidence that the only access to the property from Route 33 required the
keysto gates that Marathon controlled. Marathon aso demondtrated its control through maintenance
and congtruction of certain items on the disputed property. Moreover, Marathon produced plat books
for the areathat ligted it as the owner of the land, not the Knobletts. The standard by which this Court
is bound requires that possession be sufficient so asto leave no question in the minds of residentsin the
neighborhood who isin control of the land. Walter, 15 111. 2d at 225, 154 N.E. 2d at 252-53. Asthe
plat books clearly demondrate, the residents of this neighborhood believed Marathon to be the owner
and controller of the disputed property. Unlike the Bankruptcy Judge, this Court feds that Marathon
met its burden of proving actua possesson. Aswill be demongtrated, however, concurrent possession
with the rightful owner isinsufficient for a claim of adverse possesson.

B. AdverseInterest

Adverse possession, as the name artfully indicates, requires that any possession of the disputed
property be adverse or hogtile to that of the actual owner. Simply put, casua physica actstending to
show aclaim of ownership do not congtitute adverse possession, and permissive possession, even if
long continued, does not confer title on the person in possession. Chicago & N. W. Ry v. Kennedy,
344 111. 309, 317-318, 176 N.E. 269 (1931); Nitterauer v. Pulley, 401 11l. 494, 503, 82 N.E. 2d
643 (1948). Further, lllinois courts have sated that the controlling factor in determining if possesson is
hodtile is whether the exercise of acts of ownership isincompatible with that of the record owner and dl
others. Joiner, 851Il. 2d at 81, 421 N.E.2d at 174.



Marathon arguesthat it has retained the disputed property adversdly to the Knobletts, and their

predecessors, sSince 1947. Marathon summarized its acts by stating thet it
conducted a survey of the disputed property, erected utility poles on the disputed
property, instaled water pipelines under the disputed property, and erected afence
which effectively restricted access to the disputed property--al of which occurred in the
1940s. In addition, Marathon mowed those areas of the disputed property which were
mowable.

Marathon concedes that the mgjority of its acts took place long before the Knobletts purchased
the property in question. The evidence indicates that Marathon mowed the property in question during
the 1980's and made other improvements to the property in 1996. Few people would object to
another mowing their lawn and thereby saving that landowner the accompanying trouble. But to say
that one could mow alawn for twenty years and then claim title to it would be absurd. Although the
landowner may be grestly appreciative, that appreciation would not extend to the point that he would
be willing to give up title to hisland.

Likewise, few people would tolerate the construction of a pipeline on their property. Mr.
Knoblett once again acted no differently than the Court would expect other landowners to respond.
Once serious congtruction began and was noticed, Mr. Knoblett took action to notify Marathon of his
displeasure with their actions on hisland. It appearsto the Court that any acts by Marathon prior to
October, 1996, were permitted, or not seen, by Mr. Knoblett. But, once those acts crossed the line of
alowable use, Mr. Knoblett put his foot down and asserted his ownership of the disputed property. As
such, any use by Marathon was permissive until after October, 1996. Although it istrue that
possession is not required to be more full than the character of the land permits, it is likewise true that
the character of the land will dictate the lengths to which a person iswilling to permit certain uses. The
doctrine of adverse possession isto be taken very drictly and cannot be made out by implication or
inference. Caglev. Valter, 20 1Il. 2d 589, 592, 170 N.E. 2d 593, 595 (1960). "The presumptions
aredl infavor of the true owner, and the proof, in order to overcome such presumptions, must be
grict, clear and unequivocd." |d. Marathon smply has not presented the necessary proof to
overcome the presumptions againgt it on this element of adverse possession.

C. Exclusve Contral



Even if Marathon had established dl of the other necessary dements for adverse possession, it
did not establish that its control of the land was exclusive for the limitations period. For possession to
be exclusive, the clamant must demondrate that he done was in possession. "It isimpossible that two
persons or corporations should each be in the actud, exclusive, and hostile possession of one and the
same premises at one and the same time, and, when there is an actua possession and occupancy by
one, thereisno place ... for a congtructive and hostile possession by another.” Chicago & N. W. Ry.
Co. v. Kennedy, 344 11l. 309, 318, 176 N.E. 269, 272 (l1l. 1931). In short, Marathon was not in
exclusive possession of the disputed land.

Marathon argues that Hauer v. Van Straaten Chemical Co., 415 1l. 268, 112 N.E. 2d 623
(1953), should be "quite ingructive' on the issue of exclusive possession. In Hauer, thelllinois
Supreme Court held that a plaintiff had met his burden of producing evidence on each dement
regarding the ultimate issue of adverse possession. Specificaly, the court noted that a fence separated
the land in question from that of the true title holder. The court dso noted that a plat book indicated the
fence line as the border and that no one had disputed that boundary for a period of 30 years.

Marathon argues that the Stuation at hand is very smilar to the Situation faced in Hauer.
Specificaly, Marathon notes that the drainage ditch served as a clear boundary in this case much like
thefencelinein Hauer. Likewise, according to Marathon, both cases included plat books that were
recorded inaccurately, but not corrected by the true owner.

Marathon omits two important points. First, two boundaries surround the disputed property at
the north and south ends.  Along the north sSide nearest the Knobletts 1and lies the drainage ditch, and
aong the south is Marathon's fence. In 1948, the Illinois Supreme Court decided a boundary disputein
Nitterauer v. Pulley, 401 111. 494, 82 N.E. 2d 643 (lll. 1948). Therein, the court stated that afence
between two boundaries would imply that the boundary between them was known, but "a naturd
drainage depression at or near the true line between two lots does not" congtitute the boundary line.
Pulley, 401 I1I. a 502, 82 N.E. 2d at 648. For Marathon to argue that the drainage ditch, not the
fence, isthe actud boundary between the two propertiesis contrary to established Illinois law, and

rightfully so. A person does not lose possession of aportion of their property smply because anaturd



drainage ditch separates asmall tract from the remainder. If that were the case, any land intersected by
adrainage ditch would be subject to a potential claim of adverse possession by a bordering land
owner.

Second, unlikein Hauer, the Knobletts testified that they have continued to use their land
periodically throughout their ownership. Marathon arguesthat it erected a fence, and, when coupled
with the natural boundary of the drainage ditch, no one other than Marathon employees could access
theland. This, however, did not prevent Mr. Knoblett from accessing the disputed property by other
means. He tedtified that he had entered the property three or four times annualy by crossing the
"impassable drainage ditch” or by crossng his neighbor'sland. Hearing Transcript at 14, 23.

Moreover, one of Marathon's employees testified that the land was ble from the west and
possibly from the Knobletts property. He dso testified that significant indications of hunting on the land
exiged, including deer stands, shotgun shells, and areas for bird dogsto run. Hearing Transcript at 78-
80. Regardless of how Mr. Knoblett entered the property, such passage demondtrates that the
disputed property was not in the exclusive management and control of Marathon. Where two parties
are in concurrent possession of the land, the presumption in favor of the true title holder cannot be
overcome.

[11. Conclusion

For adverse possession to be proved, it must be demonstrated, through clear and unequivoca
proof, that the adverse possessor had (1) continuous, (2) hostile or adverse, (3) actud, (4) open,
notorious, and exclusive possession of the disputed land (5) under claim of title incongstent with that of
the true owner. All presumptions arein favor of the title holder and againgt the interests of the adverse
possessor. This Court has determined for the forgoing reasons that, although Marathon may have been
in possession of the property under the appropriate standard, such possession was neither adverse nor
exclusive. For the foregoing reasons, the decision by Bankruptcy Judge Finesis AFFIRMED.
IT1SSO ORDERED.

DATED: October 15, 1997



/9 J. PHIL GILBERT
CHIEF JUDGE



