I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 13
DOLORES K. KOHLER

No. BK 89-50491
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Debt or(s),

MEMORANDUM AND ORDER

On Novenber 9, 1979, the First Federal Savings & Loan
Associ ati on of Edwardsville, Illinois (nortgagee) entered into a
residential nortgage agreenment with Lenes and Dol ores Kohler. On
Decenmber 14, 1988, nortgagee filed a conplaint for foreclosure and on
March 21, 1989, a judgnent of foreclosure was entered against the
Kohl ers. Although the judgnent was set aside on May 17, 1989, it was
reinstated a week | ater and the Kohlers were given until August 24,
1989 to redeemthe property.

On the last day of the redenption period Dol ores Kohl er
(debtor) filed a petition under chapter 13 of the Bankruptcy Code.?
Along with the chapter 13 petition, debtor filed a plan of
reorgani zati on which proposed to pay nortgage arrearages in full
inside the plan, with the regular nonthly nortgage paynent to be paid
in full outside the plan.

On August 31, 1989, the nortgagee filed for relief from stay

to proceed with the sale of the foreclosed property. Mortgagee

Al t hough the nortgage was executed by Lenes and Dol ores Kohl er
as husband and wi fe, Dol ores Kohler's Chapter 13 petition reveal ed
that the Kohlers were no |onger married. This order will address
only Dol ores Kohler's interest since she is the Chapter 13 debtor.



argues that the debtor cannot propose a plan to cure nortgage
arrearages once a foreclosure judgnent has been entered. Mortgagee
states the entire debt is now due and owi ng. Mortgagee relies upon
the argunent that upon entry of a foreclosure judgnent a nortgage
nmerges with the judgnment and thus there is no | onger a nortgage under
whi ch the chapter 13 debtor can cure arrearages.

Debt or argues that pursuant to section 1322(b)(5) of the
Bankruptcy Code a chapter 13 debtor is entitled to cure a default
even after a foreclosure judgnent has been entered. Section
1322(b)(5) provides in pertinent part:

(b) Subj ect to subsections (a) and (c) of
this section, the plan may -

(2) nodi fy the rights of hol ders

of secured clainms, other than a claim
secured only by a security interest
in real property that is the debtor's
princi pal residence, or of hol ders of
unsecured cl ains, or |eave unaffected
the rights of holders of any class of
cl ai nms;

(5) Notw thstandi ng paragraph

(2) of this subsection,

provide for the curing of any
default within a reasonable tinme and

mai nt enance of paynents while the

case i s pending on any unsecured

claimor secured claimon which the

| ast payment is due after the date

on which the final paynment under the

pl an i s due.

11 U.S.C. 81322(b)(5)(enphasi s added).
The issue of whether a chapter 13 debtor nmay cure a nortgage
default pursuant to 81322(b)(5) after entry of a foreclosure

judgnment has resulted in substantial disagreement anong bankruptcy



courts. It is generally accepted that where the nortgagor has
def aul ted but the nortgagee has not yet accel erated the outstanding
debt, the nortgagor can cure the default through a chapter 13 pl an.

In re Schnupp, 64 B.R 763, 765 (Bankr. N.D. Ill. 1986). Courts are

also largely in agreenent that after a foreclosure sale, chapter 13
affords a debtor no relief. 1d. However, as in the present case
where the bankruptcy petition cones after the foreclosure judgnent,
courts are split. One thing all courts agree on is that at sone
point in the foreclosure process the right to cure a default is

irretrievably lost. 1n re @enn, 760 F.2d 1428, 1435 (1985).

Title Theory v. Lien Theory

When faced with the i ssue of whet her a debtor can cure a defaul t
after a forecl osure judgnment has been ent ered, nany bankruptcy courts
have hel d the ability to cure depends on whet her t he applicable state
lawfollows thetitletheory or |ientheory of nortgages. Seelnre

Jenkins, 14 B.R 748, 749-50 (Bankr. D. Ill. 1981); Inre Young, 22

B.R 620 (Bankr. D. Del aware 1982); I n re Schnupp, 64 B.R 763 ( Bankr.

N D Ill. 1986); Matter of A ark, 738 F. 2d 869 (7th Cir. 1984). Under

thetitletheory, thecreationof anortgageis atransfer of titleto
t he nort gagee. Therefore, upon default and forecl osure, the nortgage
nerges i nto the forecl osure judgnent, and there i s no debt in exi stence

whi ch can be cured. Inre Young, 22 B.R at 622; I nre Schnupp, 64

B.R at 765. However, thelientheory recognizes the true nature of a
nort gage as a debt instrument. Consequently, the nortgage and t he

j udgnent are not nerged, and t he def aul t ed nort gage i s capabl e of bei ng
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cur ed. In re Young, 22 B.R at 622.

There i s confusi on anong bankruptcy courts as to whether Illinois
isatitleor lientheory state. Sonme courts classify Illinois as

titletheory, Inre Jenkins, 14 B.R at 750; Inre Young, 22 B.R at

622; First Financial Savi ngs and Loan Associ ationv. Wnkler, 29 B.R

771, 773 (Bankr. N. D. Il1. 1983), whil e others recognizelllinois as

alientheory state. Inre Schnupp, 64 B.R 763, 765 (Bankr. ND. II1I.

1986); Inre Josephs, 85 B. R 500 (Bankr. N.D. Ill. 1988). Although
bankruptcy courts are unsure of whether Illinoisis title or lien
theory, thelllinois Suprene Court has nmade it clear that Illinoisis

a lien theory state.

The I'llinois Suprenme Court inKlingv. Ghilarducci, 311I. 2d 454,

455, 121 N. E. 2d 752, 756 (1954), clearly stated that t he executi on of
a nortgage only creates a lien on the property. The KLing court
st at ed,

"In some jurisdictions the execution of a
nort gage i s a severance, i nothers, the execution
of a nortgage i s not a severance. Inlllinois
t he gi ving of a nortgage i s not a separation of
title, for the hol der of the nortgage takes only
a lien thereunder. After foreclosure of a
nort gage and until delivery of the master's deed
under the forecl osure sal e, purchaser acquires no
titleto the land either | egal or equitable.

Title toland sol d under nortgage forecl osure
remai ns i n the nortgagor or his grantee until the
expiration of the redenption period and
conveyance by the

master's deed.” Kling, 121 N.E. 2d at 756.

The Il linois Supreme Court later reaffirmed theKling decisionin
Harnms v. Sprague, 105111. 2d 215, 473 N. E. 2d 930 (1984). The Court

i n Harnms was much nore direct and referredtolllinois as alientheory



state. 1d. at 934. Therefore, based on applicable statelawlllinois
is alien theory state.?

[Ilinois Mdrtgage Forecl osure Law

VWhilelllinois caselawis clear that Illinoisisalientheory

state, the KlLing and Harnms deci sions were decided prior to the

enact ment of the new Illinois Mrtgage Forecl osure Law (| MFL). 23
Therefore, the Court nust determineif Illinoisremains alientheory
state.

After reviewingthe I MFL, this Court i s convinced that under the
new st atute a nortgage creates alien uponthe property, andthe lien
i s not extingui shed upon entry of a forecl osure judgnent. The Court
finds support for this propositionin section 15-1603, whi ch provi des:

Li en created. Except as providedin Section 15-
1302, fromthe time a nortgage i s recorded it
shall bealienuponthereal estatethat isthe
subj ect of the nortgage for all noni es advanced
or applied or other obligations secured in
accordance with the ternms of the nortgage or as
aut horized by law, including the anpunts
specified in a judgnment of foreclosure in
accordance wi th subsection (d) of Section 15-
1603.

Ill.Rev. Stat. ch. 110, para. 15-1301 (1987) (enphasi s added). Section

15-1603 nakes it clear that the nortgage lienis not extingui shed upon

°The Seventh Circuit's decision in Matter of Tynan, 773 F.2d 177
(1985) is not controlling since it was decided prior to the enactnent
of the new I MFL. Furthernore, the decision does not discuss whether
Il1linois is alien theory or title theory jurisdiction.

3The Illinois Mdrtgage Foreclosure Law, Ill.Rev.Stat. ch. 110,
para. 15-1101 - 15-1706 (1987) becane effective on July 1, 1987.



entry of the judgment of foreclosure, infact the nortgage |ien secures
t he ampunt s specifiedinthe judgnment. Not only does the nortgage |ien
survive entry of ajudgnment of foreclosure, thelienis not term nated
until confirmation of ajudicial sale. Ill.Rev.Stat. ch. 110, para.
15-1506(i)(1)(1987). The judicial saleis the point at which the
nortgagee's interest in the nortgaged real estate i s term nated.
I1l.Rev.Stat. ch. 110, para. 15-1404 (1987).

Thi s Court concl udes that under the I MFL a nortgage i s nerely a
i en upon the nortgaged real estate, whichlien continues after entry
of foreclosure judgnment. Thus, itisclear Illinoisreminsalien
t heory state.

Ri ght to Cure in Lien Theory Jurisdiction

The Seventh Circuit has addressed the i ssue of adebtor'sright to

cure adefault after entry of aforeclosure judgnent inalientheory

jurisdiction. InMatter of Clark, 738 F. 2d 869 (7th Cir. 1984), two
nort gagors fil ed a chapter 13 case after ajudgnent of forecl osure had
been entered against them but prior to a sale of the nortgaged
property. The Seventh Circuit | ooked to Wsconsin | aw and found
W sconsin followed the lientheory of nortgages. The court then went
on to hold that the debtors were entitled to cure their default,
despite the entry of a forecl osure judgnent, because of the small
i mpact that a Wsconsin judgrment of foreclosure had onthe rel ationship

bet ween t he nort gagor and nort gagee. |Inre Josephs, 85 B. R 500, 503

(Bankr. N.D. Ill. 1988). The court in Clark stated:

"Under Wsconsinlaw, anortgagee hasonly alien
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on t he nort gaged property even after a judgnment
of foreclosureis entered. Neither equitable nor
| egal title passes until the foreclosuresaleis
hel d. ... The judgnent does not destroy the |ien of
t he nortgage but rather judicially determ nes the
anount thereof."”

Matter of Clark, 738 F.2d at 871.

The Seventh circuit then contrasted Wsconsinlaw(lientheory) to
states inwhichthe nortgage i s deenmed "nmerged” with the judgnment,

effectively transferringtitle tothe nortgagee. Matter of Cl ark, 738

F.2d at 872, footnote 3. This statenent is strong evi dence that the
court's holding only applies in lien theory jurisdictions.

The Seventh Circuit's holding in Clark is persuasive in the
present case si nce under both Wsconsinand Illinois|awthe nortgage
i en survives entry of the foreclosure judgnent. Therefore, this Court
finds that under the facts in the present case the chapter 13 debtor is
entitled to cure a nortgage default notwi thstanding entry of a
forecl osure judgnent.

Althoughthereis asplit inthe caselaw, the position adoptedin
t he present case seens to be the nost equitable. It is generally
agreed t hat one of the reasons chapter 13 was enact ed was t o prot ect
homeowners fromf orecl osure by all owi ng their regul ar i ncome to be
di sbursed i n such away as to pay their debts. Lendberg & Bender, The

|1 linois Mortgage Foreclosure Law, 75111. B.J. 800 (Cct ober 1987).

"Clearly the drafters of the code bal anced t hat goal with the needto
protect the nortgagee fromfinancial injury in such circunstances and
cane up with the cure approach. If the nortgage is reinstated and

cured wi t h conpensati on, the hone i s saved and t he | ender i s nade whol e



and suffers no injury. The original bargain is reinstated and
conpleted, thus fulfillingthe original expectations of the parti es.
This is true no matter how far along the forecl osure process has
proceeded, and no matt er whet her t he nort gage has been accel erated. "

1 R G nsberg, Bankruptcy 814, 305 (1988).

Equity in the Property

The nortgagee al so rai ses the argunent that the debtor has no
equity inthe property, and thus t he stay should be |ifted.* However
nei ther party of fers any evi dence onthis point.> The Court i s unable
to rule on this issue since neither side has substantiated its
position.®

The Court hol ds that a chapter 13 debtor is entitled to cure a
nort gage default after entry of a judgnment of forecl osure under
Il1linois|aw. However, the Court reserves judgnent on First Fi nanci al

Savi ngs & Loan Associ ation of Edwardsville, Illinois' notionto nodify

“Mor t gagee raises argunents in its brief regarding how much the
mont hly paynents should be to cure the arrearage, and feasibly of the
plan in general. The Court will not address these argunents at this
time, as they are nore appropriately raised as objections to
confirmation of the chapter 13 plan.

This Court recognizes that relief fromstay pursuant to section
362(d)(2) requires a showing that there is no equity in the property,
and that the property is not necessary to an effective
reorgani zati on. However, the only point the parties have raised is
whet her there is equity in the property.

6Bot h si des shoul d be prepared to offer evidence of whether
debtor retains any equity in the nortgaged property at the hearing
schedul ed for Novenber 6, 1989. The Court will reserve judgnment on
this issue pending the outconme of the Novenber 6, 1989 heari ng.
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stay pending the outcome of the Novenmber 6, 1989 heari ng.
I T IS SO ORDERED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 6, 1989




