I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 7
EDWARD J. KUPI NSKI ,
No. BK 90-30467

Debt or

STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COMPANY,

Adv. Proceeding
No. 90-0188

Pl ai ntiff,
VS.

EDWARD J. KUPI NSKI ,

N N N N N N N N N N N N N N N

Def endant)

MEMORANDUM AND ORDER

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Def endant Edward J. Kupi nski, a debtor under Chapter 7 of the
Bankruptcy Code, becane liable to plaintiff, State Farm Mt ual
Aut onobi | e I nsurance Conpany ("State Farnm'), for noneys di sbursed by it
due t o an aut onobi | e acci dent caused by debtor. State Farmbrought a
subrogati on cause of acti on agai nst debtor which resultedin a default
judgnment. State Farmfiledthis adversary conpl ai nt to have debtor's
obl i gati on decl ar ed nondi schar geabl e pursuant to 11 U.S.C. 8 523(a)(9).
Thi s Court has consi dered t he opposi ng parties' notions for sumary
j udgnent and enters the foll owi ng Fi ndi ngs of Fact and Concl usi ons of
Law.

FI NDI NGS OF FACT

On July 16, 1985, debtor was involved in a collision with a

vehi cl e operated by Charl es S. Page, Jr. Joseph Wier, a mnor, was a

passenger in Page's vehicle at the tinme of the collision.



Joseph Weir sustainedinjuries whichrequired extensive treatnent.
St at e Far mdi shursed a total of $50,000 to the guardi an of the Joseph
Wi er' s estate under the uni nsured notorist clauses of two autonobile
policies. State Farmfiled suit agai nst debtor inthe Grcuit Court of
St. dair County to recover under its right of subrogati on. Debtor was
properly served wi th summons and conpl ai nt and subsequently filed an
answer to the conplaint, pro se.

St ate Farmal | eged, inter alia, that debtor caused t he rel evant
collision, resultinginsevereinjuriesto Wier. Count IVof State
Farm s conpl ai nt al |l eged t hat debtor was guilty of negligence for
failingto keep his aut onobi | e under proper control, failingto keep a
proper | ookout and stop his autonmobileintineto avoidcollision, and
speeding inviolation of Chapter 951/2, § 11-601, Ill. Rev. Stat. In
addi tion, Count 1V alleged that Debtor:

. .negligently operated his autonobile while
under the influence of intoxicatingliquor in
viol ation of Chapter 95 1/2, § 11-501, IIl. Rev.
St at .

State Farm prayed for judgnment of $50,000 plus costs.

Al t hough debt or fil ed an answer pro se, he fail ed to appear at the
trial. The only reason given was that he coul d not af ford an att or ney.
The court entered a default judgnent infavor of State Farmfor $50, 000
conpensat ory damages, plus costs and $50, 000 puni ti ve damages. The
court specifically found that

.[T] he defendant acted inaw || ful manner in
that he drove hi s car at a hi gh rate of speed,
whi |l e i nt oxi cated, in abusy business district
and sai d acts were perfor med i n a manner that the

def endant knew, or shoul d have known, that his
acts were likely to cause death or great bodily
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injury.

State Farmhas fil ed thi s adversary proceedi ng seeki ng an or der
finding debtor's obligation nondi schargeable under 11 U S.C 8§
523(a)(9). Both the debtor and State Farm seek summary judgnent.

CONCLUSI ONS OF LAW

St ate Farmargues that the debtor is collaterally estopped from
relitigatingtheissue of whether he was i ntoxicated at the tinme of the
acci dent. As such, debtor's obligations to State Farm are
nondi schar geabl e under 11 U. S.C. § 523(a)(9).

I norder for debtor's obligationto be decl ared nondi schar geabl e
under 8523(a)(9), it nmust be established that the debt arose froma
j udgment or decree entered in acourt of record as aresult of the
debt or' s operati on of a notor vehicle, and that t he debtor operated the
not or vehicle whilelegallyintoxicated under thelaws of the statein

whi ch the notor vehicle was operated. 1n re Pahule, 78 B.R 210

(Bankr.E D. Ws. 1987), Aff'd, 849 F. 2d 1056, 1058 (7th Cir. 1988); In
re Keating, 80 B.R 115, 117. (Bankr.E.D.Ws. 1987).1

Title 11 U.S.C. 8§ 523(a) provides, in pertinent part:
"Exceptions to discharge."”

"(a) A discharge under section 727, 1141,
1228(a), 1228(b), or 1328(b) of this title does
not di scharge an individual debtor from any
debt---"

"(9) to any entity, to the extent that
such debt arises froma judgnment or consent
decree entered in a court of record against the
debtor wherein liability was incurred by such
debtor as a result of the debtor's operation of
a notor vehicle while legally intoxicated under
the laws or regul ations of any jurisdiction
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The exhi bits and affidavit establish that debtor's debt arose from
a judgnent entered in a court of record which resulted fromhis
operation of a notor vehicle. The dispositiveissue, then, is whether
the state court’'s findingthat the debtor was i ntoxi cated at thetine
of the accident collaterally estops himfromrelitigatingthisissue.
If it can be found that the state court's determ nation that debtor was
intoxicatedis validfor purposes of this action, thenthe debtor's
obligationw Il not be di scharged and summary j udgnment for State Farm
must be granted.

The four elenents that nust be net for coll ateral estoppel to
apply are: (1) theissue sought to be precl uded nust be t he sane as
that involved in the prior action; (2) the issue nust have been
actually litigated; (3) the determ nation nust have been essential to
the final judgnent; and (4) t he party agai nst whomest oppel is i nvoked

must have been fully representedinthe prior action. Klingmn v.

Levi nson, 831 F. 2d 1292, 1295 (7th Cir. 1987); Inre Dvorak, 118 B.R
619, 624 (Bankr.N.D.I11. 1990). The Suprene Court has hel d t hat
col | ateral estoppel does apply in di scharge excepti on proceedi ngs

pursuant to § 523(a). GQoganv. Garner, 498 U. S. _, 111 S.Ct. 654, 112

L. Ed. 2d 755, n. 11. Collateral estoppel, however, is not appropriate
in all instances since the Court hol ds:

. . [ A] bankruptcy court coul d properly give col |l ateral estoppel

effect to those el enments required for di scharge and whi ch wereactual |l y

within the United States or its territories
wherei n such nmotor vehicle was operated and
within which such liability was incurred,;
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litigated and determnedinthe prior action." Grogan 11 S. Ct. 654 at
658 (enphasis added).
Inre Bennett, 80 B.R 800 (Bkrtcy.E.D.Va. 1988) is factually

identical totheinstant case. As here, a default judgnent was entered
when debt or was sued f or danages he caused i n an aut onobi | e acci dent
whi ch occurred whi | e debt or was i ntoxi cated. Bennett hel d that the
debt arising fromsuch default was not di schargeabl e. The Bennett
court, however, relied sol ely upon public policy argunments and di d not
consider theram fications of the collateral estoppel doctrine. The
Bennett court voiced concerns that debtors liable for injuries
inflictedduetotheir drunkendriving my turnto bankruptcy as "a
conveni ent tool to cover certain past wongs." Bennett, 80 B.R at 801.
Section 523(a)(9), however, was drafted into the bankruptcy code for
t hat very reason, to prevent debtors fromavoi di ng such obl i gati ons.
Al l owi ng debtorstolitigate anissue of intoxication which was not
"actually litigated” in a prior lawsuit will not all owdebtors to
escape liabilityif, infact, their conduct fits within 8 523(a)(9).
Ensuring that the debtor has a fair opportunity to protect his
interests through adversarial litigation outweighs interests of
judicial econony furthered by automati c application of coll ateral

estoppel incases suchasthisone. Seelnre Dvorak 118 B.R. 619, 625

(Bkrtcy.N.D.I11. 1990).

A nore reasoned approach is outlinedinDvorak, 118 B. R at 625.
The case concer ns nondi schar geabl e debt s under 11 U. S. C. 8523(a)(6),
rat her than 8523(a)(9) as in this case; however, the hol di ngs of Dvor ak

are applicable to the i nstant case. The court di scussed at | ength
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whet her a defaul t judgnment shoul d have a col | ateral estoppel effect in
a subsequent bankrupt cy proceedi ng and concl uded t hat in nost cases it
shoul d not. This is so because a court does not necessarily require
proof of the all egati ons of the pl eadi ngs before entering a default

judgnent. Ch. 110, T 2-1301(d) Ill.Rev. Stat.; Dvorak, 118 B.R at 626.

The Dvorak court concludedthat it is uptothe bankruptcy court to
det er mi ne whet her or not the i ssue sought to be collaterally est opped

was actually litigated. [ B] efore appl yi ng t he doctrine of
col | ateral estoppel, the bankruptcy court nust determneif theissue
was actually litigated and was necessary tothe decisioninthe state

court." 1d., citing Spilman v. Hurley, 656 F. 2d 224, 228 (6th Cir.

1981). Accordingly, the bankruptcy court should | ook at the entire

record of the state proceeding or hold a hearing. 1d.; seelnre

Roberson, 92 B.R 263 (Bankr.S.D. Chio 1988).

Thi s Court cannot determ ne fromthe pl eadi ngs, stipul ati ons,
affidavit, or exhibits bel ow whether or not the state court did,
i ndeed, have before it any cogent proof of Debtor's inebriationat the
ti me of the rel evant aut onobi | e acci dent. W cannot concl ude that the
i ssue was actual ly litigated.? The default judgnent, therefore, cannot
be the basis for application of collateral estoppel intheinstant
case.

Plaintiff's notion for summary judgment deni ed.

This Court will conduct a hearing on to

2Because this Court is not satisfied that the issue of Debtor's
i ntoxication was actually litigated, necessary elenents of coll ateral
est oppel have not been met. It is unnecessary, then, to discuss the
ot her elenents of collateral estoppel.
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det erm ne whet her the Debtor was intoxicated at the tine of the
aut onobi | e accident. Parties may submt a copy of thetrial transcript

prior to the hearing if it will dispense with the need for a hearing.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 8, 1991




