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Def endant s.

El NDI NGS OF FACT AND CONCLUSI ONS OF LAW

This matter having cone before the Court for trial in the
above- capti oned adversary, and t he Court, havi ng heard sworn t esti nony
and ar gunment s of counsel and bei ng fully advi sed in the prem ses, nmakes
the fol | owi ng fi ndi ngs of fact and concl usi ons of | awpursuant to Rul e
7052 of the Federal Rules of Bankruptcy Procedure.

1. Plaintiff, AgriBank, FCB, has filed atwo count conpl ai nt
inthis cause agai nst Defendants, Gene Al an Kutti n and Robyn Reene
Kuttin, seeking denial of their di scharge under vari ous subsecti ons of
11 U.S.C. § 727 and al so exception to the
Def endant s’ di scharge under various subsections of 11 U S.C. §

2. By separate order of this Court, the Defendant, Robyn

Reene Kuttin, and Plaintiff stipulated that the indebtedness to

523.



Plaintiff asit related to Robyn Reene Kuttinw || be excepted from
di scharge under 11 U.S.C. 8523 and Plaintiff voluntarily dismssedits
conplaint as to Defendant, Robyn Reene Kuttin, under 11 U S.C. § 727.

3. The Court has entered an Order approving the stipul ation
as to the Defendant, Robyn Reene Kuttin, and, therefore, facts
i nvol vi ng her conduct will only be set forthto the extent necessary
for clarity in this Court's findings and concl usions of |aw.

4. Inthe 1990's, the Kuttins farnmed t hrough a sol el y owned
corporation known as "R& GFarns, Inc.", of which the Defendant, Gene
Kuttin, was t he sol e st ockhol der and presi dent, and Robyn Kutti n was
the secretary.

5. By 1991, virtually all of the assets, includingfarns,
cattl e and commodi ti es which were i nvol ved i nthe Debtors' farm ng
operation were titled and earned in the name of R & G Farns, Inc.

6. R& GFarns, Inc. and t he Def endants i ndi vi dual 'y were
i ndebted to the Plaintiff on a secured note whi ch was secured by a
first lienonall real estate owned by R& GFarns, Inc. and a second
lien on R & G s machinery behind the |ien of the Peopl es Bank of
G llespie, which also was a prior lienholder on R & G s crops.

7. In 1993, Plaintiff proceededwith a foreclosureof its
nortgage and i n the same state court case sought a noney judgnment
against R& G Farnms, Inc. and the Defendants individually. (See
records of Madi son County Case No. 92-CH 307 admitted i nto evi dence).
When t he state court trial was scheduled, R&GFarns, Inc. fileda
Chapt er 12 bankruptcy proceedingin early 1993, which stayed the state

court proceedings against R& G A noney judgnent was entered in favor
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of Agri Bank, FCB and against M. and Ms. Kuttin in the amunt of
$643, 847. 22.

8. Thereafter, inthe fall of 1993, citations to di scover
assets were served on the individual Defendants with the original
hearing to be in October of 1993. That hearing was conti nued unti |l
Decenmber 2, 1993, by request of the Debtors' counsel.

9. Under Illinoislaw, citations to discover assets operate
as an i njunction agai nst the transfer and di sposal of assets bel ongi ng
to the judgnment defendants and al so create a |lien on the debtors’
personal property. 735 ILCS 5/2-1402.

10. In the fall of 1993 and early 1994, while the R& G
Chapter 12 bankruptcy was pending, M. Kuttin directed that crops
bel onging to R & GFarns, Inc. be paid by the el evator in checks
wittento his wife, Robyn. The Debtors thereafter di sposed of the
funds in violation of the citation injunction and subsequent
sequestration order by the Grcuit Court of Madi son County. The Court
not es t hat t hese funds were not placedinthe Chapter 12 corporation's
debt or-i n- possessi on account.

11. At the Bankruptcy Rule 341 neeting in the Kuttins'
per sonal bankruptcy, the Def endant, Gene Al an Kuttin, testified under
oath that the nonies paidto his wi fe, Robyn Reene Kuttin, were "wages"
owed to her by R& G Farns. These "wages" total ed over $89, 000. 00
during this periodand were not decl ared by t he Debtors as wages in
t hei r bankruptcy schedul es inthis case or ontheir federal i nconetax
returns.

12. At trial of this adversary proceeding, M. Kuttin
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testifiedthat the nonies paidto his wi fe were not wages nor were t hey
crop noni es belongingto R&GFarns. M. Kuttintestifiedat trial
t hat t he noni es pai d t hrough the Wal shville El evator were giftsto his
wi fe and hinmself fromfriends and fam |y nmenbers. M. Kuttin offered
no substanti ati on or proof that these were in fact gifts nor has he
expl ai ned why the al | egedl y donat ed crop was marketed prinmarily inhis
wi fe's nane. The Court further notes that the Plaintiff's
representative who attended all prior state court hearings testified
that M. Kuttin has previously consistently stated in open court that
all crops sold at the Wal shvill e El evator bel ongedto R& GFarns, |nc.

13. The Court finds that the testinony of Def endant, Gene
Al an Kuttin, at the 341 neeting and at the trial before this Court
concerning the crops constitutes afalseoathinviolationof 11 U S. C
8§ 727(a)(4).

14. The Court further finds that the Defendant, Gene Al an
Kuttin, has failedto explainsatisfactorily theloss or deficiencyin
the crop nonies in violation of 11 U S.C. § 727(a)(5).

15. Further, thetransfer or disposal of these crop noniesin
viol ation of the state court citation and sequestrati on orders danaged
the Plaintiff which hadajunior |ienpositiononthese crops. The
Court finds that the anount of crops di sposed of by the Def endant, CGene
Alan Kuttin, individually or inconjunctionwith his w fe, exceeds the
amount still remaining due Plaintiff under its judgnent. This disposal
or di version of assets by t he Defendant, Gene Al an Kuttin, constitutes
a violation of 11 U . S.C. § 523(a)(6).

16. At the tine he filed his bankruptcy proceeding, the
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Def endant, Gene Al an Kuttin, and his nowex-w fe, Robyn, were the
recordtitle holders of a 1990 Lincol n Town car, which the Debtors has
pur chased i n approxi mat el y 1991 and mai nt ai ned conti nued possessi on
t hereof thereafter. The Debtors' schedul es did not disclose an
owner ship interest i nor possession of the Lincoln although M. Kuttin
was wel | aware that at a m ni nrumhe possessed sai d autonmobile. This
nondi scl osure constitutes a fal se oath on t he part of the Def endant,
Gene Alan Kuttin, under 11 U S.C. 8§ 727(a)(4)(A).

17. Wthin a year of filing his bankruptcy petition, the
Def endant, Gene Al an Kuttin, know ngly transferred or conceal ed his
ownershipinterest inaFord pickuptruckinviolationof 11U S C §
727(a) (3).

18. Based upon Gene Kuttin's demeanor as a w tness, what he
said, howhesaidit, and howit related to the docunentary evi dence
and t he testi nony of other wi tnesses, the Court concl udes t hat he was
not a credible witness. His testinony was both i nconsi stent and
i npl ausi bl e.

19. Based upon the af oresai d findi ngs the di scharge of the
Def endant, Gene Al an Kuttin, shoul d be deni ed and an or der denyi ng sai d
Def endant's di scharge shall be entered.

20. Alternatively, the Court finds that sufficient evidence
was produced t o except the debt tothe Plaintiff fromdi scharge under
the cited provisions of 11 U.S.C. § 523 and an order to that effect
shall al so be entered.

ENTERED: Decenber 5, 1996



/ s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



