I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 11
LABI B BARHOUM HARDWOODS)
| NC. , ) No. BK 86-50527
Debt or . )
LABI B BARHOUM HARDWOODS)
| NC. , )
)
Plaintiff)
)
V. ) ADVERSARY NO
) 87-0124
LANHAM LUMBER & DRY )
KILN, |NC., )
)
Def endant)
ORDER

This matter is before the Court on conplaint for recovery of
property fil ed by debtor Labi b Barhoum Hardwoods, Inc. ("plaintiff")
agai nst LanhamLunber and Dry Kiln, I nc. ("defendant”). Al so before
t he Court i s defendant's counterclai mfor setoff. At the hearing, the
parties agreed that the matter could be submtted on the briefs.

Plaintiff operates a whol esal e | unber busi ness in G en Carbon,
I'llinois. Defendant provides kil n drying servi ces and st orage servi ces
in Louisville, Kentucky. Prior to the filing of the bankruptcy
petition, defendant received a quantity of plaintiff's hardwood | unber
for the performance of kil n drying services and storage. Defendant is
still in possession of the lunber, which is described as follows:

24,999 board feet of 6/4 Red QCak

7,788 board feet of 4/4/ Hard Maple
7,134 board feet of 5/4 Hard Maple
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On June 19, 1987, plaintiff filedthe present adversary conpl ai nt
to recover the | unber. In its response, defendant asserted a
war ehouseman' s | i en on the | unber for kil n drying services, storage
charges and i nterest allegedly owed by plaintiff. Defendant alsofiled
acounterclaimto setoff what it all eges are t he mutual debts ow ng
bet ween the parties.

The question for this Court to decide is whether defendant

has a valid warehouseman's |ien under Kentucky |law. According

to Kentucky Revised Statutes ("KRS") 355.7-209(1):

A war ehousenan has a | i en agai nst the bail or on

t he goods covered by a warehouse receipt ...in
his possession for charges for storage or
transportation, ...insurance, |abor, or charges

present or futureinrelationtothe goods, and
for the preservation of the goods or reasonably
incurred in their sale pursuant to | aw.

There i s no di spute that def endant qualifies as a war ehousenman
under KRS 355. 7-102(h). What isindisputeis whether the docunents
subm tted by def endant, taken together, constitute a valid warehouse
recei pt. The docunments are "acknow edgenents” i ssued by def endant
after it received plaintiff's |unber.

KRS 355. 1- 201(45) defi nes "war ehouse recei pt" as "a receipt i ssued
by a person engaged i n t he busi ness of storing goods for hire." The
term"war ehouse recei pt" is further definedin KRS 355. 1-201(15) as a
"docunment of title" which entitles the person
who possesses it to hol d and di spose of t he war ehouse recei pt and t he
goods covered by it.

Al t hough under KRS 355. 7-202(1), a warehouse recei pt need not be

inany particular form KRS 355.7-202(2) contains alist of el enents
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whi ch a docunent nust i nclude to make it a valid warehouse recei pt.
These essential elenents are:

(a) the location of the warehouse where the
goods are stored;

(b) the date of issue of the receipt;
(c) the consecutive nunber of the receipt;

(d) a statement whether the goods received

wi Il be deliveredtothe bearer, to a specified
person, or to a specified person or his order;

(e) the rate of storage and handling charges;

(f) a description of the goods or of the
package contai ning them

(g) the signature of the warehouseman, which
may be made by his authorized agent;

(h) if the receipt is issued for goods of
whi ch t he war ehousenan i s owner, either solely or
jointly or incomonwth other, the fact of such
owner shi p; and

(i) astatenment of the amount of advances nade
and of liabilities incurred for which the
war ehousenman clains alienor security interest.

Docunment s whi ch do not include these el enments cannot qualify as

war ehouse recei pts. Seelnre Charter Co., 56 B.R 91, 94 (Bankr.

M D. Fla. 1985).

I nthe present case, defendant clains that the "acknow edgenent s"
it sent toplaintiff after it receivedplaintiff's |unber constituted
a valid warehouse receipt. Plaintiff argues that the
"acknowl edgenent s" di d not neet all the requirements of KRS 355. 7-

202(2) because, inter alia, they didnot |ist therate of storage and

handl i ng char ges.



Upon revi ewi ng t he "acknow edgenents, " whi ch were subm tted as
exhi bits to defendant's answer and counterclaim the Court finds that
t hey do not constitute a valid warehouse recei pt because they fail to
list therate of storage and handl i ng charges as required by Kent ucky
 aw. KRS 355.7-202(2)(e). The only pl aces where the storage rates are
l'isted are on i nvoi ces i ssued by def endant i n May and Jul y of 1987,
whi ch was several nonths after plaintiff filed for bankruptcy and
several nore nmonths after the | unber was originally deliveredto
def endant .

Si nce t he docunent s i ssued by def endant did not constituteavalid
war ehouse recei pt, def endant does not have a war ehouseman’' s |i en on

plaintiff's lunber. KRS 355.7-209. See also, Inre Charter Co., supra

at 95; Richwagen v. Lilienthal, 386 So. 2d 247 (Fla. App. 1980).

Therefore, defendant will be orderedtoreturnplaintiff's |unber.
However, since plaintiff failed to submt any evidence to support its
al l egationthat it was danaged by def endant's actions, plaintiff's
request for danages will be denied. Finally, inlight of this Court's
determ nati on t hat def endant does not have a war ehouseman' s |i en on
plaintiff's lunber, defendant's counterclai mfor setoff will al so be
deni ed.
I TISORDEREDthat plaintiff I's conplaint for recovery of property

i s GRANTED. Defendant shall i medi ately place plaintiff in possession
of the hardwood | unber described herein.

| T1S FURTHER ORDERED t hat plaintiff's request for damages i s
DENI ED.

| T 1S FURTHER ORDERED t hat defendant's counterclaimfor
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setoff is DENI ED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 12, 1987




