I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
ROBERT LAUX, )
) No. BK 94-31311
)
Debt or (s). )
OPI NI ON
Prior tofiling his bankruptcy petition, debtor enteredinto a

| oan agreenent with Scott Credit Union ("SCU'). Pursuant tothe terns
of the agreenent, SCUhad the authority "to placealienon (to freeze)
[ debtor' s] present and future shares, share certificates and di vi dends
to the extent of that portion of [debtor's] loan which is in
default...." See Exibit Aattached to SCU s Menorandumi n Cpposition
to Debtor's Motion for Sanctions. The agreenent al so grantedto SCU"a
security interest in[debtor's] present and future share draft, share
certificate and ot her deposit accounts...." |d.

On Decenber 1, 1994, debtor filed a chapter 7 bankruptcy petition.
At thetine of filing, debtor naintained a share draft account wi th SCU
t hat had an account bal ance of $365.75. On Decenber 7, 1994, SCU
pl aced an adm ni strative freeze on t he account bal ance whi ch, by t hen,
was $425.66. On the sane date, SCUnotified debtor's attorney, by
letter, that it held a cl ai magai nst debtor in the amount of $3, 710. 51,
and that all funds on deposit with SCUwere being frozen pendi ng fi nal
resol ution of the matter by the bankruptcy court. Intheletter, SCU
al so asserteditsright toset off its clai magai nst debtor's account,
al t hough, to date, SCUhas taken no further actiontorenove the funds

fromdebtor's account. As aresult of the freeze, certai n checks of



t he debtor were di shonored.

On Decenber 15, 1994, debtor filed a notion for sanctions. Debtor
contends that the freeze viol ates the automati c stay and request s t hat
t he Court "enter such sanctions as deened appropri ate to prevent such
uni l ateral actions by this creditor and other simlar creditors.”
Debtor's Motion for Sanctions at § 7.

Specifically, debtor alleges that the freeze on his account
vi ol at es 88 362(a)(3), 362(a)(5) and 362(a)(7) of the Bankruptcy Code.
Whet her an adm ni strative freeze viol ates any one or all of these
provi sions is the subject of ongoi ng debate. The controversy has
resultedinasplit of authority amung t he vari ous courts that have
addressed this i ssue. After review ng the rel evant case | aw, the Court
concludes that inthis case, SCU s i nposition of an adm nistrative
freeze was proper and did not violate any of the specific Code
provi sions cited by debtor.

Debtor first contends that the freeze viol ates 8 362(a)(3) of the
Bankruptcy Code, which provides that the filing of a bankruptcy
petition "operates as a stay, applicabletoall entities, of ... any
act to obtain possession of property of the estate or of property from
t he estate or to exercise control over property of the estate...." 11
U S C §362(a)(3). Debtor alleges that the freeze constitutes "an act
t o exerci se control over property of the estate." For the reasons set
forth bel ow, the Court finds that debtor has no standingtoraisethis
argunent .

In a chapter 7 proceeding, the debtor, upon filing, i's

automatically 'divested of virtually all property interests held as of

2



t he conmencenent of the case and, inturn, theseinterests imediately

vest intheestate.'" InrePinenthal, 142 B.R 26, 28 (Bankr. D.R I.

1992) (citingComrercial Credit Busi ness Loans, Inc. v. Northbrook

Lunber Co., 22 B.R 992 (N.D. Ill. 1982)). See alsolInre Hoffnman, 51

B.R 42, 45 (Bankr. WD. Ark. 1985) (in achapter 7 case, titletothe
estatevestsinthetrustee). "Asaresult, the debtor losestitleto
andis prohibited fromusi ng estate assets for any purpose.” Inre
Pinmenthal , 142 B.R at 28. Title to estate property does not revest in
t he debtor until, for exanple, the property is either properly clai med
and al | owed as exenpt, or abandoned by the trustee.® Therefore, when
debtor filed his chapter 7 petition, the funds on deposit wi th SCU
becane property of the estate? subject tothe control of the chapter 7
trustee. Accordingly, the only party with standing to raise a
violation of 8 362(a)(3) is the trustee.

InlnreBriggs, 143 B.R 438 (Bankr. E.D. M ch. 1992), a chapter

7 case al so i nvol ving an adm ni strative freeze, the court reached t he
sane concl usi on, expl ai ni ng:

Because 88 362(a)(3) and (4) relate solely to property of
the estate, it isdifficult tounderstand howthe Credit

1 The debtor did not list the funds in question as exenpt. On
Decenber 30, 1994, the trusteefiled a "Report of No Di stribution and
St at ement of Abandonment of Property,” indicatingthat there were no
assets to be distributed, and abandoni ng "any schedul ed property."
Nevert hel ess, at the time of the freeze on Decenber 7, 1994, the funds
were property of the estate subject to the control of the trust

2 Section 541(a) of the Bankruptcy Code provi des that the estate
"isconprisedof ... all legal or equitableinterests of the debtor in
property as of the conmencenent of the case.” 11 U S.C. 8§ 541(a)(1).
"I ncluded withinthe extensive scope of 8§ 541(a) are funds on deposit
i nadebtor's savings or checking accounts.” Inre Pinmenthal, 142 B. R
at 28.

ee.



Union violated those provisions in this case. By
definition, a debtor no |longer has rights in estate
property: the trustee acquires all such rights upon
commencenent of the case. Thus the refusal of the Credit
Uniontorel ease property of the estate to t heDebtor (as
opposedtothetrustee) clearly is not astay violation;
i ndeed, such a refusal would be entirely prudent and

appropriate. | therefore summarily reject the Debtor's
contentionthat the Credit Union viol ated 8§ 362(a)(3) or
(4)....

Id. at 445 (enphasis in original).

Debtor cites two cases--1nre Patterson, 967 F. 2d 505 (11th G r.

1992) and Inre Flynn, 143 B.R 798 (Bankr. D.R 1. 1992)--in support of

hi s argunent that the freeze constitutes aviolationof 8 362(a)(3).
In Patterson, the court foundthat acredit union's freeze of debtors'
accounts "deprived the [ debtors] of any control over [the] funds and
i nvested exclusive control inthe Oedit Union." Patterson, 967 F. 2d
at 512. The court concl uded that "[s]uch conduct vi ol at es t he express
terns of Section 362(a)(3)." 1d. Patterson, however, was a chapter 13
case and is therefore not applicable in the instant proceeding.

Li kewi se, in Elynn, the court held that "[t] he pl aci ng of an
adm ni strative freeze on a debtor's bank account i s undeni ably an act
designed to 'exercise control over property of the estate,' and
[therefore] an express violation of the automatic stay." Flynn, 143
B.R at 801. Al thoughFlynn was a chapter 7 proceedi ng, the court did
not address the question of debtor's standing, nor did the court
expl ai n why t he debt or shoul d conti nue to control prepetition funds
when t he Code requires that t hese funds be turned over to t he chapter
7 trustee. For these reasons, the Court finds the holdinginFElynn

unper suasi ve.



Debt or al so contends that the freeze viol ates § 362(a)(5) of the
Bankr upt cy Code, whi ch stays "any act to create, perfect or enforce
agai nst property of the debtor any lientothe extent that suchlien
secures a cl ai mt hat arose before t he commencenent of the case under
thistitle...." 11U S. C. §362(a)(5).2 It isclear that thefreezeis
not an act to create or perfect alien. Debtor's argunent appearsto
be that the freeze constitutes an act to enforce alien. Assum ng
arguendo t hat debt or has standingto raisethis argunent, the Court
nonet hel ess di sagrees. Enforcenent of alien generally involves an

affirmative act by the creditor against the collateral. Inre Briggs,

143 B. R at 446. Here, SCUhas not actedto enforceitslien--that is,

no funds have been renoved fromdebtor's account to reduce the | oan

bal ance. Accordingly, there has been no violation of § 362(a)(5).
Finally, debtor contends t hat SCUvi ol ated § 362(a)(7), which

stays "the setof f of any debt owi ng to t he debtor that arose before the

conmencenent of the case under this title agai nst any cl ai magai nst t he

debtor...." 11 U.S.C. 8 362(a)(7). The Court seriously questions

3 The parties agree that SCUhas alienonthe funds in debtor's
account pursuant to both the ternms of the | oan agreenment and the
Il1linois Credit Union Act. That Act provides, inrelevant part, as
fol |l ows:

W t hout being required totake any actionto perfect the
sane, a credit union shall have a lien on the shares,
accumul ated dividends or interest of a nmenmber in his
i ndi vidual, joint or trust account, for any sumdue the
credit unionfromsaid nmenber.... Acredit union may refuse
to allow the withdrawal of a nmenber's shares while the
menber has any out standi ng obligationtothe credit union.
A menber' s shares may be of f set agai nst any sumdue to t he
credit union....

205 | LCS 305/ 43.



whet her debtor has standing to raise this argunent, since, as
previ ously di scussed, the funds i n debtor's account were property of

the estate at thetinme the freeze was i nposed. See lnre Briggs, 143

B. R at 447 (chapter 7 debtor | acks standi ng to assert a vi ol ati on of

§ 362(a)(7)); Matter of Lee, 40 B.R 123, 126 (Bankr. E. D. Mch. 1984)

(chapter 7 trusteeis proper party tobringa 8 362(a)(7) violation).

However, even assum ngarguendo t hat debt or does have standi ng, the
court finds, for the reasons set forth bel ow, that no viol ati on of 8§
362(a)(7) occurred.

SCU s freeze of debtor's account nerely preserved t he status quo
of the parties as of the petition date to allow the Court an
opportunity to determ ne t he proper disposition of the funds. During
t he pendency of the bankruptcy proceedi ng, SCUhas taken no actionto
renmove the funds fromdebtor's account or to credit debtor's | oan

bal ance. In short, there has been no affirmative act by SCU to

conplete asetoff. As explained by the court inlnre Mireira, 173
B.R 965 (Bankr. D. Mass. 1994):

Al t hough a freeze, |i ke a setoff, deni es use of the account,
thereis technically nosetoff until the Credit Uni on makes
an entry onits books appl yi ng t he account agai nst the debt.
Wt hout such an entry, the account continues to bear
interest, so there is an econom c difference between a
freeze and setoff.

Id. at 967. See also Inre Edgins, 36 B.R 480, 484 (Bankr. 9th Cir.

1984); Inre Gfford, 174 B.R 231, 233 (Bankr. WD. Ky. 1994)

(temporary freeze that mai ntai ns status quo of parties does not viol ate

automatic stay). Contralnre Strunpf, 37 F.3d 155, 158 (4th Cir.

1994), cert. granted, 1995 U. S. LEXI S 2257 (1995) (an adm ni strative




freeze on debtor's bank account is tantanount tothe exercise of a
ri ght of setoff and thus violates 8§ 362(a)(7)). Realizingthat its
ri ght of setoff m ght be | ost without i mredi ate acti on, SCU properly
froze debtor's account to maintain the status quo and to prevent
di ssi pation of the funds by debtor. Wthout proof that SCUactually
exercisedits right of setoff whilethe stay was in effect, debtor's
argunent that SCU violated § 362(a)(7) nust fail.

The Court' s deci sionthat SCUdi d not viol ate the automati c stay
is consistent with 8 542(b) of the Bankruptcy Code, whi ch provides, in
part, as foll ows:

Except as provided in subsection (c) or (d) of this section,

an entity that owes a debt that i s property of the estate

. shal |l pay such debt to, or onthe order of, the trustee,
except to the extent that such debt nmay be of fset under

section 553 of this title against a claimagainst the
debt or.

11 U. S. C. 8§ 542(b) (enphasis added).* It woul d appear, then, that §
542(b) "allows] a creditor of the estate who nay have aright to
setof f funds owing to the debtor or the estate, to defer paynment

pendi ng a hearingontheright tosetoff." |Inre Edgins, 36 B.R at

483. Thus, the Code recogni zes that "an entity claimng aright of

4 Section 553 provides, in relevant part, as follows:

Except as otherwi se providedinthis sectionandin sections
362 and 363 of thistitle, thistitle does not affect any
ri ght of acreditor to offset a nutual debt ow ng by such
creditor to the debtor that arose before the cormencenent of
the case under this title against aclai mof such creditor
agai nst the debtor that arose before the cormencenent of the
case....

11 U.S.C. § 553(a).



setof f may retain such funds until its setoff right is determned.” 4

Col lier on Bankruptcy ¥ 553. 15[ 6] at 553-85 (15th ed. 1995). See al so

InreTillery, 1995 Bankr. LEXI S 394, at *12 (Bankr. WD. Ark. Feb. 7,

1995) (acreditor'sright toinpose an adm nistrative freeze can be
i npl i ed when 88 362(a)(7), 542(b) and 553 are read together); Inre Ar
Atlanta, Inc., 74 B.R 426, 427 (Bankr. N.D. Ga. 1987), aff'd, 81 B. R

724 (N.D. Ga. 1987); Inre Wllians, 61 B.R 567, 573 (Bankr. N D. Tex.

1986) (the specific perm ssiongrantedtoacreditor in§8542(b) to
retain funds subject to setoff should prevail over the general

restrictions set forthin 88 362(a)(3) and (7)); ILnre Hoffman, 51 B. R

42, 45 (Bankr. WD. Ark. 1985) (8§ 542(b) excludes froma turnover
action the anount of any setoff). Atenporary freeze that nai ntains
t he status quo pending judicial actionis, therefore, consistent with
and count enanced by 8 542(b), and does not constitute a viol ati on of
the automatic stay.

Accordingly, for thereasons stated, | TIS ORDEREDt hat debtor's
notion for sanctions is DEN ED.

DATED: April 26, 1995

/sl Kenneth J. Meyers

United States Bankruptcy Judge



