I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 7

DANI EL LEAVELL,
NO. BK 85-40274

Debt or,

DANI EL R. LEAVELL and
EVA LOVENE LEAVELL,

Pl aintiffs,

ADVERSARY NO.
90- 0085

V.

Gl BSON KARNES, et. al,

N N N’ N’ N N N N N N N N’ N’ N

Def endant s.

REPORT AND RECOMVENDATI ON

Before the Court is a consol i dated case i n whi ch Dani el and Eva
Leavel | are seeki ng damages fromG bson Kar nes, the Chapter 7 trustee
of Dani el Leavel |'s bankruptcy estate, and Terry Sharp, his attorney,
intheir personal capacities. The Leavells contend that the def endants
are personal ly liabl e for various al | eged breaches of their fiduciary
duties whilerepresentingthe estate. This Court took upthis matter
onits owm notionto consider theplaintiffs' demand for ajurytrial.
I n anal yzing the propriety of that demand and this Court's abilityto
hear a jury trial, it has becone apparent that, regardl ess of the
parties' rightstoajurytrial, this Court | acks the necessary subj ect
matter jurisdiction to hear this controversy.

A short recital of the procedural history of this case is
necessary before a discussion of the jurisdictional issue. This

consol i dated case is conposed of three individual conplaints filed



by the Leavells, all alleging breach of fiduciary duties by G bson
Karnes and Terry Sharp. The Leavells' original actionwas athird
party conplaint filedon April 4, 1990in astate court foreclosure
pr oceedi ng brought by White County Bank. On April 10, 1990, the
Leavells filed aconplaint instate court asserting further counts
agai nst Karnes and Sharp. Sinultaneously, the Leavells filedthis
adversary proceedi ng whichrestates all the countsinthetwo state
court actions.?

The def endants renoved both state court actions to the United
States District Court for the Southern District of Illinois. Bya
Sept enber 26, 1990 order, the District Court referred those two cases
tothis Bankruptcy Court with directions to consolidatethemwiththis
adversary proceedi ng. The only counts remnai ni ng before this Court are
t hose against G bson Karnes and Terry Sharp and the origina
forecl osure actionthat had beenrenmoved tothe District Court al ong
with the Leavells' third party conplaint. White County Bank's Moti on
to Sever the foreclosure action is also before the Court.

Bankrupt cy courts exercise jurisdictiononly under the authority
granted by 28 U. S. C. 8157. In additionto the bankruptcy caseitself,
bankruptcy courts may hear all "core" proceedi ngs ari si ng under or
arisinginacaseunder title1l. 28 U. S.C. 8157(b)(1). Bankruptcy

courts may al so hear "noncore" proceedi ngs that are "ot herw se rel at ed

The Leavells' April 10th conplaints included counts against the
law firm of Bruegge and Becker, the attorneys that originally
represented Dani el Leavell in his bankruptcy case. Those counts have
been settled and Bruegge and Becker have been dism ssed as
def endants.



to" a bankruptcy case. 28 U S.C. 8157(c)(1).

"[A] proceeding is core under section 157 if it invokes a
substantiveright provided by titlel1llor if it is a proceedingthat,
by its nature, could ariseonlyinthe context of a bankruptcy case."

Barnett v. Stern, 909 F. 2d 973, 981 (7th Cir. 1990), (citingMtter of

Wbod, 825 F. 2d 90 (5th Gr. 1987)). TheWod court further statedthat
a proceedi ng t hat does not i nvoke a substantive right and t hat coul d
exi st out si de bankruptcy i s not a core proceeding. 825 F.2d at 97. In
Barnett, the Seventh Circuit expressly rejected a broader
i nterpretation of core proceedi ngs as adopted by the Second G rcuit in

Inre Ben Cooper, Inc., 896 F. 2d 1394 (2d G r. 1990), vacat ed on ot her

grounds, renmanded, u. S , 111 S. Ct. 425, (1990).

Under t he Whod test, the Leavel | s’ cause of actionis not acore
proceedi ng. None of the parties areinvokingrights created by title
11. Rather, the plaintiffs' cause of actionis based onthe comon | aw
t heory of breach of fiduciary duties. Al thoughthis controversy arose
i na bankruptcy context, the cause of acti on coul d exi st i ndependent|y

out si de of bankruptcy. Seelnre G Weks Securities, Inc., 89 B.R

697, 706 (Bankr. W D. Tenn. 1988) (acti on agai nst co-trustees and
trustee's attorneys based on common | aw negligence i s not a core
proceedi ng) .

Nor is the Leavel Il s' cause of actionrelated to Daniel Leavell's
bankruptcy case. A proceedingisrelatedto a bankruptcy case for
pur poses of 8157(c) only whenits resolution "affects the amunt of
property avail abl e for distributionor allocationof property anong

creditors of the estate."”" Hone lnsurance Co. v. Cooper, 889 F. 2d 746,
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749 (7th Cir. 1989); Matter of Xonics, 813 F.2d 127, 131 (7th Cir.

1987). The Leavell's action agai nst the trustee and his attorney can
in no way affect Daniel Leavell's bankruptcy estate.

The Leavel | s al | ege t hat t hey have been damaged by t he def endant s’
breaches of fiduciary duties in four ways: First, the defendants
pur posel y del ayed cl osi ng t he estate, increasing Dani el's personal
liability for interest and penal ti es on nondi schargeabl e tax cl ai ns.
Second, the defendants al | owed a nort gagee-i n- possessi on, Northern
Trust Bank, to manage oil producing real property in an unl awf ul
manner, exposi ng Dani el to potential personal liability for the cl ean-
up of that property. Third, Terry Sharp filed, and G bson Kar nes
fail ed to obj ect to an excessive adm nistrative clai mfor fees that
i ncl uded services that didnot benefit the estate. The effect of that
was t o di spl ace funds whi ch woul d have been used t o decrease Dani el 's
personal liability for nondi schargeable tax clainms. Finally, the
def endants fail ed t o abandon two properties encunber ed by nort gages
until the val ues had decl i ned bel owt he nort gage bal ances, thereby
subj ecti ng bot h Dani el and Evato increased personal liability for the
defi ci enci es.

I f the Leavells are successful on any of these theories, the
estatewill shareneither inany liability of the defendants nor in any
awardtothe plaintiffs. The Leavel | s are seeki ng a surchar ge agai nst
t he def endants i ntheir personal capacities. Any recovery wll be out
of t he pockets of the defendants rather than fromestate assets. All
four of the actions conpl ai ned of al | egedl y damaged t he Leavel I s by

increasing their personal liability for clains that will survive Dani el
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Leavel | ' s bankruptcy. The estate wi || have novalidinterest inany
danmages awarded to the Leavells.

Because this controversy is noncore and unrel ated to Dani el
Leavel | ' s bankrupt cy case, the Bankruptcy Court |lacks jurisdictionto
hear the proceedings. This Court therefore recommends that the
District Court wwthdrawits reference of this casetothis Court. This
Court nmakes no recomendationastotheplaintiffs' entitlenent toa
jury trial. Nor doesthis Court make a recommendati on as to how Wi te

County Bank's Mdtion to Sever should be deci ded.

Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 29, 1991




