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The trustee in this case seeks to avoid the lien of City
Nati onal Bank (“Bank”) on the debtors’ vehicle, alleging that the
Bank’s perfection of its lien followi ng the debtors’ bankruptcy
constitutes a postpetition transfer avoi dable under 11 U S. C. 8§
549. The Bank responds that pursuant to Illinois statute,
perfection of its lien “relates back” to the lien’s creation
prior to bankruptcy and thus may not be avoi ded under 8 549. In
addition, the Bank argues that because the instant transaction
involves a refinancing of debtor Angela Linson’s loan wth
anot her |l ender, the Bank’s lien should be treated as perfected
under either a subrogation theory or, alternatively, by

application of the commopn | aw doctrine of earmarKking.

The facts are undi sputed except as noted bel ow. On March 26,



2003, debtors Janes & Angela Linson entered into a security
agreenment with the Bank, wherein they refinanced a | oan secured
by debtor Angel a Li nson’s 2002 Monte Carl o aut onobile. The Bank,
on that date, issued a check in the amunt of $10,113.96 to the
prior |ienholder, Washi ngt on Mt ual Fi nance (“Washi ngton
Mutual 7). On March 27, 2003, Washi ngton Mutual released its lien
on the vehicle and sent the vehicle title to Angela Linson.

On Oct ober 21, 2003, the debtors filed their Chapter 7 case.

Upon receiving notice of the debtors’ bankruptcy filing, the
Bank sent the vehicle title to the Illinois Secretary of State,
along with an application for a new title. The title was

received in the Secretary of State's office on Novenber 12,
2003.

The parties disagree concerni ng when the Bank obtained the
vehicle title fromAngel a Linson. The trustee asserts, based on
the debtors’ representation, that Angela Linson delivered the
title to the Bank sonetime after March 27, 2003, but before the
petition date of October 21, 2003. The Bank, however, clains
that Angela Linson delivered the title to the Bank via its
drive-up wi ndow after the bankruptcy was fil ed.

Section 549 of the Bankruptcy Code provides that “the
trustee may avoid a transfer of property of the estate
that occurs after the comrencenent of the case[.]” In this

case, the Bank’s lien on the debtors’ vehicle was not perfected



until November 12, 2003, the date the title was delivered to the
Secretary of State for purposes of having the Bank’s |lien noted
on the vehicle title.!? Under the Code, perfection of a
creditor’s lien constitutes a “transfer” of a debtor’s interest

in property. See In re Whodward, 234 B.R 519, 525-26 (Bankr.

N. D. Ckla. 1999). Accordingly, the Bank’s perfection of its
lien following the debtor’s petition date was a postpetition
“transfer” within the neaning of § 549.

The Bank asserts that under 8 3-202(b) of the Illinois
Vehicl e Code, perfection of its lien on the debtors’ vehicle
“related back” to the date of the lien’ s creation. The Bank
mai ntains that, because its lien was “created” prior to
bankruptcy, 8 3-202(b) effectively renders the lien “perfected”
prepetition, thus defeating the trustee’'s conpl aint.

Section 3-202(b), which provides for perfection of a
security interest in a notor vehicle, states in pertinent part:

A security interest is perfected by the delivery to

the Secretary of State of the existing certificate of
title, if any, an application for a certificate of

title . . . and the required fee. The security
interest is perfected as of the tine of its creation
if the delivery . . . is conpleted within 21 days

after the creation of the security interest or receipt
by the new lienholder of the existing certificate of

1 This Court has previously held that, under Illinois
| aw, perfection of a creditor’s lien on a notor vehicle occurs
only upon actual receipt by the Secretary of State of the
requi red docunents. See In re Jarvis, 242 B.R 172, 177-78
(Bankr. S.D. II1. 1999).




title froma prior |lienholder . . ., otherw se as of
the time of the delivery.

625 I1l. Conp. Stat. 5/3-202 (enphasis added).

The Bank cites no case, and the Court has found none, that
applies the relation back provision of 8§ 3-202(b) in a
bankruptcy context to render a «creditor’s postpetition
perfection of a vehicle lien valid notwithstanding § 549.
However, in a simlar case, the United States Supreme Court
found that a creditor may not rely on a state |law rel ation back
provision to expand the time for perfecting a |lien under § 547.

See Fidelity Financial Services, Inc. v. Fink, 118 S. Ct. 651,

652-53 (1998). The Suprene Court in Fink stated that federal
bankruptcy |law, not state |aw, governs the time within which a
creditor nust perfect its lien and ruled that federal bankruptcy
provi sions may not be extended by conpliance with a | onger state

law “relation back” provision. 1d.; see alsolnre Jarvis, 242

B.R 172, 174 (Bankr. S.D. IIl. 1999).
Al t hough this case i s brought pursuant to 8 549 rather than
8 547, the general principle of Fink is applicable here. Cf

Matt er of Badger Lines, Inc., 140 F. 3d 691, 697 (7th Cir. 1998).2

2 The Seventh Circuit Court of Appeals cited Fink in
hol di ng that state relation-back provisions do not apply in
bankruptcy “to control a trustee’s power to avoid
preferences.” Badger, at 697.



Under the reasoning of Fink, state | aw rel ati on-back provi sions
cannot be used to defeat a bankruptcy trustee’'s power to avoid
postpetition transfers. Accordingly, the Court finds the Bank’s
argunment based on 8§ 3-202(b) to be unpersuasive.

The Bank’ s further argunent regardi ng the equitabl e doctrine
of subrogation is |likew se of no avail. In this Court’s earlier

decision of In re Pearce, 236 B.R 261 (Bankr. S.D. IIll. 1999),

the Court found subrogation to be inapplicable as a defense in
a simlar refinancing situation, where the refinancing creditor
failed to tinmely perfect its lien in the debtors’ collateral.?3
In this case, as in Pearce, there was no “agreenent” by the
debtors that the Bank would assune the perfected status of the
original | ender, Washi ngton Mutual, so as beconme perfected under
the equitable doctrine of subrogation. Rat her, when the Bank
paid the debtors’ loan with Wshington Mitual, the debtors
granted the Bank a new security interest, which the Bank was
obligated to perfect by having its lien noted on the title to

the debtors’ vehicle. As in Pearce, the perfecting of the

3 Subrogation is an equitable theory allow ng one who
pays a debt or claimfor which another is primarily liable to
“step into the shoes of,” and exercise all the rights of, the
creditor in question. In this way, one paying an obligation
on another’s behalf is substituted for, or subrogated to, the
creditor and succeeds to the creditor’s rights and renedi es.
Pearce, at 264.



Bank’s lien was entirely the Bank’s prerogative and also its

responsibility. See Pearce, 236 B.R at 265-266. Because

Washi ngton Mutual released its lien at the time of the Bank’s
payoff and the Bank subsequently failed to perfect its lien, the
Bank’s lien was unperfected on the date of the debtors’
bankruptcy filing. On these facts, the Court adopts the
reasoni ng of Pearce and finds the doctrine of subrogation to be
i nappl i cabl e.

The Bank argues finally that the trustee’ s action nust fail
because, under the doctrine of earmarking, no “transfer” of the
debtors’ property occurred as required for avoidance under 8§
549. The Bank bases this argunment on its assertion that the
debt ors never exercised control of the funds sent to Washi ngton
Mut ual as a “payoff” of the debtors’ |oan. The Court previously

considered a simlar argunent in In re Messanore, 250 B.R 913

(Bankr. S.D. Ill. 2000), in which the refinancing creditor
argued that there had been no transfer of property of the
estate, and thus no dimnution of the fund out of which
creditors were to be paid, because the funds transferred were
“earmarked” for the prior |ender and did not become part of the
debtors’ estate. However, as explained in Messanpbre, the
transfer in question is not the transfer of funds to the

debtors’ original creditor but the transfer that occurred when



the new creditor, the Bank in this instance, perfected its lien
on the debtors’ vehicle subsequent to the debtors’ bankruptcy
filing. Thus, the Bank has incorrectly invoked the doctrine of
earmarking as a defense for its tardy perfection of its lien on
t he debtors’ vehicle.

For the reasons stated, the Court finds that relief should
be granted as requested in the trustee's conplaint.
Accordingly, the the Bank’s |ien on the debtors’ vehicle will be
avoi ded as a postpetition transfer prohibited under 11 U S.C. 8§
549.

SEE WRI TTEN ORDER.

ENTERED: June 14, 2004
/d Kenneth J. Meyers
UNITED STATES BANKRUPTCY JUDGE




