I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
LARRY MANNS, )
) No. BK 92-50463
)
Debt or (s). )
ORDER

This matter is before the Court on debtor's notion for stay
pendi ng appeal . Debtor requests that the Court stay enforcenent of its
order converting debtor's chapter 11 case to chapter 7, stay the
appoi nt of a chapter 7 or chapter 11 trustee, ! and rei nst at e debtor as
debt or i n possessi on pendi ng an appeal. Debtor further requests that
t he Court approve a supersedeas bond "in such anmount as the court
det erm nes necessary to sati sfy the requi renents of a supersedeas bond
pendi ng appeal ." Debtor's Mtion for Stay Pending Appeal, { 10.

I n his notion, debtor contends that Rul e 62(d) of the Federal
Rul es of Civil Procedure (incorporated into Bankruptcy Rule 7062)
all ows a stay as a matter of right uponthe filing of a supersedeas
bond and t hat "[u] pon application for a stay under FRCP 62(d), the
function of thecourt islimtedto determnation of the appropriate
anmount of the supersedeas bond." Debtor's Modtion for Stay Pendi ng
Appeal , 1 3. However, "[t] he so-cal | ed super sedeas stay, under whi ch

acourt'sroleisdelimted to passing on the anount of the bond,

1 At the hearing held October 26, 1994 on the United States
Trustee's notion to dism ss or convert, the Court, inadditionto
converting the caseto chapter 7, directed that should the order of
conversi on be stayed, atrustee woul d be appointedinthe chapter 11
proceeding to protect the estate's assets until a determ nation could
be made as to whether the case should be converted.
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typically operates only to stay t he executi on of a noney j udgnent, or

a judgnment determi ning aninterest inproperty.” Inre d easmn, 111

B.R 595, 599 (Bankr. Ct. WD. Tex. 1990) (citinglnre Swift Aire

Lines, 21 B.R 12, 14 (Bankr. 9th Cr. 1982)). Debtor's appeal is not
froma noney j udgnment and accordi ngly, there is no stay as of right
pursuant to Rule 62(d).

The Court's authority to grant a stay pendi ng appeal when a noney
judgment i s not i nvol ved i s gover ned by Bankrupt cy Rul e 8005, whi ch
provides in part:

Anotion for stay of the judgnment, order or decree of a bankruptcy

j udge, for approval of a supersedeas bond, or for other relief

pendi ng appeal nust ordinarily be presented to the bankruptcy

judge in the first instance. Notw thstanding Rule 7062 but
subject to the power of the district court and bankruptcy
appel | at e panel reserved hereinafter, the bankruptcy judge may
suspend or order the continuation of other proceedi ngs inthe case
under t he Code or nake any ot her appropri ate order during the
pendency of an appeal on suchternms as wll protect therights of
all parties in interest.
Bankr. R 8005. Under Bankruptcy Rule 8005, the Court may use its
di scretionin deciding whether to grant debtor's request for a stay
pendi ng appeal. Wiile "[d]iscretionis not unbridled... the scope of
appel l ate revi ewof stay orders i ssued under thisruleislimtedto

cl ear abuse of discretion." I|In re deasman, 111 B.R at 599.

I n order to obtain a stay froma bankruptcy court order, the
novant nmust make t he sane showi ng normal ly required for a prelimnary

injunction. |n re Hi-Toc Devel opnent Corp., 159 B.R 691, 692

(S.D.N. Y. 1993). The followi ng criteria nust be considered: (1)
whet her novant has nade a strong showi ng on the nmerits (or whet her

nmovant is likely toprevail onthe nerits of the appeal), (2) whether



t he novant will be irreparably injured absent a stay, (3) whether
i ssuance of the stay will substantially injure the other parties
interestedinthe proceding, and (4) whether the public interest wll

be harmed if the stay is granted. 1d. (citingHiltonv. Braunskill,

481 U.S. 770, 776 (1981)).

Inthe present case, debtor has fail edto make a strong show ng
onthe nerits for the reasons previously outlined by the Court at the
heari ng hel d Cct ober 26, 1994 andinits witten order entered Novenber
3, 1994. Specifically, althoughthe chapter 11 case had been pendi ng
for thirty nonths, the Court found that there was a continuinglossto
or dimnution of the estate, aninability to effectuate a plan, and
unr easonabl e del ay by t he debtor that was prejudicial tocreditors.
Under 11 U.S.C. 8§ 1112(b), any one of these factors justifies
conversion to chapter 7.

As to t he second el enent, debtor will not beirreparably injured
if astayis not granted. The newly appoi nted chapter 7 trustee will
ensure that the assets of the estate are preserved for the benefit of
creditors, and will, anong ot her things, oversee the operation of
debt or' s business. Inaddition, because this appears to be a surplus
estate, debtor will have an opportunity to object to any acti on by the
trustee that he believes to be inprovident.

| ssuance of a stay woul d al so substantially injure the other
parties interestedinthe proceeding, nanely the creditors, asit isin
their best interest that this case proceed forward. In other words, a
st ay woul d unnecessarily prol ong t he bankrupt cy proceedi ngwith "no

foreseeabl e of fsetting gain" andthus injurecreditors. InreH -Toc
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Devel opnent Corp., 159 B.R at 693.

Finally, granting a stay woul d be contrary to publicinterest.
As previously found by the Court, the filing of the chapter 11
pr oceedi ng was not hi ng nore t han a "tacti cal maneuver" by debtor to
litigate his divorce caseinthe forumof his choice. Cearly, use of
chapter 11 for this purpose is inproper and granting a stay of the
Court' s conversi on order under these circunstances is certainly not in
the public interest.

Accordi ngly, for the reasons stated, debtor's notion for stay

pendi ng appeal i s DENI ED.

DATED: Decenmber 23, 1994




