I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 12

CARL and JANE MARRI OTT, )
) No. BK 92-41539

Debtor(s). )

OPI NI ON

The Chapter 12 standi ng trustee and the United St ates Trustee have
filed objections to confirmati on of the debtors' Chapter 12 plan
because it fails to provide for paynent of the standingtrustee's fee
set pursuant to 28 U. S.C. §586(e)(1)(B). The plan of debtors, Carl
and Jane Marriott, provides for all plan paynents to be made t hr ough
t he Chapter 12 trustee and further provi des for paynent of trustee fees
i nthe anount of $1, 500 per year. The standing trustee, Bob Kear ney,
and the United States Trustee assert that the debtors' plan nmust
provi de for paynment of the statutory fee of ten percent of plan
payments and contend that the Court has no authority to reduce or
adj ust this anount in ordering confirmation of a Chapter 12 pl an.

The debtors contend that the Court retains the authority to revi ew
t he reasonabl eness of the trustee's feein anindividual case despite
t he | anguage of 8§ 586(e) nmandating the Attorney General to set the
appropri ate conpensation for a standi ng trustee. They assert that the
ten percent fee set by the Attorney General is di sproportionatetothe
time and effort to be expended by the trusteeinthis case and contend
that this fee penalizes Chapter 12 debtors such as t hensel ves whose

plans call for |arge annual



paynment s.
Section 586(b) of Title 28 allows the United States Trustee
to appoint astandingtrusteeif the nunber of Chapter 12 casesin a
particul ar regi on warrants a permanent trusteeship.! If a standi ng
trustee i s appoi nted, section 586(e) sets forth a detail ed procedure by
whi ch the trustee's conpensati on and fees are established by the
Attorney General in consultation with the United States Trustee.
Section 586(e) provides in pertinent part:
(e)(1) The Attorney GCeneral, after
consultationwith a United States Trustee t hat
has appoi nted [a standing trusteeto serveina
Chapter 12 case], shall fix

(A) a maxi mum annual conpensation
for such individual consisting of [an
ampunt not to exceed the basic pay and
cash value of benefits for |eve

enpl oyees on the Executive Schedul e] and

(B) a percentage fee not to exceed--

(ii) in the case of a debtor
who is a famly farmer, the sum of --
(1) not to exceed ten
percent of [aggregate plan paynents
under $450, 000]; and

(1) three percent of
[ pl an paynents over $450, 000].

based on such nmaxi rumannual conpensation and t he

actual, necessary expenses incurred by such

i ndi vi dual as standi ng trustee.
8 U S.C. 8 586(e)(1) (enphasis added). The bankruptcy court is
specifically excluded fromthe process of determ ni ng conpensati on of

a Chapter 12 standing trustee by 11 U S.C. 8§ 326(b), which provides:

1Section 586(b) provides:

(b) If the nunber of cases under chapter
12 . . . commenced in a particular region so
warrants, the United States trustee for such
region may, subject to the approval of the
Attorney General, appoint one or nore indi-
viduals to serve as standing trustee .

28 U.S.C. § 586(bh).



(b) In a case under chapter 12 . . . of this
title, the court may not al |l owconpensation for
services or reinbursenent of expenses of

. . . astanding trustee appoi nted under section
586(b) of title 28 . .

The debt ors, whil e concedi ng t hat enact nent of 8§ 586 renoved t he
Court's authority to set conpensation for a standing Chapter 12
trustee, assert that the Court may neverthel essreviewt he percent age
fee established by the Attorney General because of the | ongstandi ng
policy of judicial involvenent in conpensation paid out of a bankruptcy
estate. The Attorney General, exercisingthe discretion afforded by §
586(e) (1) (B), has set the percentage fee for standi ng trustee Kear ney
at the statutory maxi rumof ten percent. The debtors contend that this
amount will affect their ability to nmake paynents under the planandis
inconsistent withthelegislativeintent of Chapter 12to allowfamly
farmers to reorgani ze whil e still affordi ng reasonabl e conpensationto
t he Chapter 12 trustee.

The issue of whether the statutory scheme for appointnent and
conpensation of standing trustees allows for judicial reviewof trustee
fees set pursuant to 8 586(e) has been the subject of nuch debate in
recent cases. Amjority of courts have found that the bankruptcy
court is without authority to adjust the percentage fee assessed by t he
Att or ney General because the statute i npl enentingthe standi ng trustee
systemtransferred such adm ni strative functions tothe executive
branch and elim nated the court's previous role in overseeingthe
conpensati on of trustees. These courts holdthat injudicial districts

wher e t he United States Trustee has appoi nted a standi ng trustee, the

court is without authority to determ ne or in any way adjust the
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conpensati on or rei nbursenent of expenses of that trustee. Seelnre

Schollett, 980 F. 2d 639, 645 (10th CGr. 1992); I n re Savage, 67 B. R

700,
705-06 (D.R. 1. 1986); Inre Citrowske, 72 B.R 613, 615 (Bankr. D.

M nn. 1987).

Amnority of courts have concl uded t hat absent express | anguage
prohi biting reviewof the fees set for standing trustees, the court
retainsits inherent authority to hear and resol ve di sputes directly
beari ng on cases before it, including adispute over the reasonabl eness

of the fee as appliedtothe facts of aparticular case. Inre Sousa,

46 B. R 343, 346-47 (Bankr. D.R 1. 1985) (effectively overrul ed byln
re Savage); Inre Melita, 91 B.R 358, 363 (Bankr. E.D. Pa. 1988).

These courts, troubl ed by the | ack of an appropri ate di spute resol ution
mechani smwi thin the framework of § 586, declineto holdthat the court
is precluded from review of a standing trustee's fee in all
circunstances. Melita, at 363.

This Court, too, is troubled by the prospect that the standing
trustee fee establishedinthis district will adversely affect the
ability of some Chapter 12 debtors to reorgani ze wi t hout any neans for
revi ewof the reasonabl eness of the feein aparticular case. However,
havi ng consi dered the rel evant statutory provisions and t he deci si ons
anal yzi ng such provi sions, the Court concludes that thereis no basis
for judicial adjustment of the trustee's fee fixed pursuant to §
586(e)(1)(B). Congress has seenfit to vest the executive branchw th
the authority to set fees for trustees appoi nted pursuant to 8§ 586(b)

and has thereby elimnated the judiciary's role in overseeing
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conpensation for such trustees. The Court, accordingly, adopts the
reasoning of themajority viewset forthinthe Tenth Grcuit's opinion

of Inre Schollett and holds that it has no authority toreviewthe

reasonabl eness of the standing trustee's fee in this case.

The debtors assert that even if the Court |acks authority to
reviewt he reasonabl eness of thefeeinaparticular case, it should
exam ne whet her the ten percent feeinposedinthis district was, in
fact, based on trustee Kearney's annual conpensati on and "act ual,
necessary expenses"” as specifiedinthelast clause of 8§ 586(e). The

debtors, citing the decisionof Inre Myers, 147 B. R 221 (Bankr. D.

Or. 1992), maintain that the Court may properly assess whet her t he
entities responsiblefor settingthe percentage fee acted accordingto
their statutory authority.

Section 586(e) contenpl ates that the Attorney General and United
States Trustee wi || exercise discretioninsettingthetrustee' s fee
and wi | | adj ust the percent age anount based on t he act ual needs of the
trusteeinaparticular district. The debtors contend that the fee
here was arbitrarily set at the statutory nmaxi numand i s not consonant
with past experienceinthis district. Watever the nerits of the
debtors' argunent, the fee set by the Attorney General isw thinthe
range of perm ssi bl e anounts under the statute, and t he Court finds
that it would be inappropriate, in the context of determ ning
obj ections to confirnmation of the debtors' plan, to exam ne t he neans

by which this adm ni strative deci si on was made. ? The Court is not

2The United States Trustee asserts that this adm nistrative
decision is reviewable, if at all, under the Adm nistrative Procedure
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per suaded ot herw se by the reasoni ng of Myers, as that case aroseina
di fferent procedural context and did not i nvol ve judicial reviewof the
percentage fee inposed pursuant to § 586(e)(1)(B).?3
Inreachingits decisioninthis case, the Court i s m ndful that
further problens | oomon the horizon as aresult of the United States
Trustee's electionto appoint astandingtrusteeinthisdistrict. The
debt ors have al ready i ndicated they will seek to anend their planto
provide for direct paynent to creditors in
order to avoi d paynent of trustee's fees that they perceive to be
i nequi tabl e and unwarranted under the facts of their case.* Such
direct paynent, if allowed, will inevitably create a host of
adm ni strati ve probl ens for the Court, contrary to Congress' intention
-- inauthorizing the standing trustee system-- to separate judicial
and adm ni strative functions. The alternative, innmny Chapter 12
cases, is that paynent of thetrustee's ten percent fee will cause

ot herwi se workable plans to fail.

Act . See 5 U.S.C. 8701 et seq. The Court makes no determ nati on on
this issue.

3The Myers decision dealt with the court's authority to review
an adm ni strative determ nation that |egal expenses incurred by the
trustee in an enpl oyee discrimnation action did not constitute
"actual, necessary expenses" under 8§ 586(e)(2)(B)(ii) for purposes of
determining if there was a surplus of trustee funds to be returned to
the Treasury. |In finding that review was appropriate, the Myers
court specifically distinguished between adm ni strative deci sions
made under that section and those under 8 586(e) (1), which Congress
has accorded to the discretion of the Attorney General. See Myers,
147 B. R at 228.

‘Because the issue is not before the Court at this time, the
Court nmakes no determ nation as to whether direct paynent to
creditors is allowable and whether this will acconplish the debtors’
i ntended result.



The decision to appoint a standing trustee in a particular
district isleft tothe discretionof the United States Trustee. See
28 U.S.C. §586(b) (United States Trustee "may" appoi nt a st andi ng
trustee). This Court, havi ng presi ded over nunerous successful Chapter
12 cases since the statute was enacted, questions the wi sdom and
necessity of inposing such a systemin this district when past
experi ence has shown that the forner case trustee system worked
exceptionally well. Trustee Kearney perfornmed adm rably under the
previ ous systemand i ndi cat es t hat he was adequat el y conpensated wi th
the $1,500 per case per year
t hat he recei ved as case trustee prior toinstitution of the standi ng
trustee system?> While the United States Trustee indicates that
"consi stency” was the notivating factor i ndiscardingthe case trustee
systemin favor of the present system the Court can only hope t hat
this consistency will not berealized at the expense of prospective
Chapt er 12 debtors whose ability to reorgani ze i s t hereby j eopardi zed.

For t he reasons stated, the Court sustains the objections of the
United St at es Trust ee and st andi ng trust ee Kearney to confirmati on of
t he debtors' Chapter 12 pl an.

SEE WRI TTEN ORDER

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 29, 1993

M. Kearney estimates that this amunt averaged six to seven
percent of plan paynments in Chapter 12 cases.
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